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PREFACE 


Income-taut Act is said to be one of the most compli¬ 
cated Acts of the Government of India and is not easily 
understood by the students for the M. Com., LL.B. and 
B. Com. Examinations and also by those starting career 
as Income-tax practitioners. 

In this treatise attempts have been made to explain 
the implications of the Income-tax Law in a simple lang¬ 
uage. To understand the complexities of the Income-tax 
Law, however, it is necessary to read the basic law carefully 
without which it is not possible to have a thorough groun¬ 
ding of the subject. The whole of the Income-tax Act and 
the relevant portions of the Finance Act, 1951, have 
therefore, been incorporated in this book and the different 
sections have been explained with suitable examples and 
illustrations, wherever necessary. 

To make it specially useful to students preparing for 
M. Com., LL. B. and B. Com. examinations of our univer¬ 
sities questions set during the last several years have been 
solved on the basis of the present Income-tax Law and 
the Finance Act, 1951. 

I am grateful to various writers on'Income-tax, parti¬ 
cularly to Shri S. Iyengar and Shri A. N. Aiyar, whose 
works I have freely consulted. Income-tax Manual (a 
Government of India publication) has also been of great 
use in preparing this volume. 
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A. book of typo has always scope for Improvement 
and any suggestions in this direction will be thankfully 
received. 

The author would feci amply remunerated if the book 
is found helpful by the students preparing for different 
examinations and others interested in the subject. 


MEERUT COLLEGE, 
January 1, 1952. 


Banwari Lai 
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Income-tax Law and Accounts 


SECTION 1 

SHORT TITLE, EXTENT AND COMMENCEMENT 

(1) This Act may be called the Indian Income-tax 
Act, 1922. 

(2) It extends to the whole of India, except the State 
of Jammu and Kashmir, and applies also within that 
State to all persons in the service of the Government of 
India or the Government of any State other than the 
State of Jammu and Kashmir, 

(3) It shall come into force on the 1st day of April, 
1922. 

Income-tax in India is governed by the Act of 1022. 
Since then, numerous changes have been made, the most impor¬ 
tant of them being the one introduced by the Amendment Act 
of 1939. The basic law, however, remains as it was in 1922. 
Several sections of the old Act have been deleted and many new 
ones have been added; but the rearranged number of sections 
remains practically the same as under the old Act. 

Before the country was divided into India and Pakistan, 
and India was declared a sovereign democratic republic on 
August 15, 1947, the Indian Income Tax Act applied to the 
then British India only (including British Baluchistan and the 
Sonthal Paraganas); but now it extends to the whole of the 
Republic of India except the State of Jammu and Kashmir. 

In India income-tax was first levied in the year 1860, as a 
measure to improve the finances of Itfie Government necessitated 
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by heavy expenditure incurred during the first war of indepen¬ 
dence (1857), At that time it was considered only a temporary 
measure and no great importance was attached to it. The 
maximum amount of income exempted from payment of income- 
tax was Rs. 200, and the rates were— 

Incomes between Rs. 200 and Rs. 500 2 per cent. 

Incomes above Rs. 500 4 per cent. 

Since then there have been many changes in the levy and 
administration of income tax. In the beginning it was never 
thought that income-tax would be so potential a source of 
income to the Government as it came to be. Once or 
twice it was even thought a failure in this country. But 
to-day income-tax is one of the most important sources of 
revenue to the Government as would appear from the 
fact that according to the budget of the Central Govern¬ 
ment for 1951-52 the expected yield for the current 
financial year under this head (Income-tax and corporation- 
tax) is put at Rs. 1(55 crores. /"The maximum amount exempted 
from pa} 7 ment of income-tax by the Finance Act of the current 
year is Rs. 3,600, (Rs. 7,200 in the case of Hindu undivided 
family) and the rate of tax ranges from 9 pies per rupee to 4 
annas per rupee plus 5 per cent, surcharge, on the ba^is of slab 
system of taxation. In addition to income-tax now there is 
another tax n income which is described as an additional duty of 
income-tax and which is governed by the same Income-tax Act, 
that is, super tax, the maximum rale of which for the assessment 
of 1951-52, is 8/6 per rupee plus 5 per cent, surcharge. \ 

Income-tax is levied and collected by the Central Govern¬ 
ment and is distributed between the Union and the States. 
Article 270 of the constitution of India lays down that 
taxes on income other than agricultural income, shall 
be levied and collected by the Government of India and distri¬ 
buted between the Union and the States in a particular manner. 



SECTION 2 


DEFINITIONS 

(C Agricultural Income means,— 

(a) any rent or revenue derived from land which is 
used for agricultural purposes, and is either assessed to 
land-revenue in Taxable territories or subject to a local 
rate assessed and collected by odbers of the Government 
as such; 

(b) any income derived from such land by— 

(i) agriculture, or 

(ii) the performance by a cultivator or receiver of 
rent-in-kind of any process ordinarily employed 
by a cultivator or receiver of rent-in-kind to 
render the produce raised or received by him fit 
to be taken to market, or 

(iii) the sale by a cultivator or receiver of rent-in¬ 
kind of the produce raised or received by him, 
in respect of which no process has been perfor¬ 
med other than a process of the nature described 
in sub-clause (ii); 

(c) any income derived from any building owned 
and occupied by the receiver of the rent or revenue of any 
such land, or occupied by the cultivator, or the receiver 
of rent-in-kind, of any land with respect to which, or the 
produce of which, any operation mentioned in sub-clauses 
(ii) and (iii of clause (b) is carried on: 

Provided that the building is on or in the immediate 
vicinity of the land, and is a building which the receiver 
of the rent or revenue or the cultivator or the "eceiver 
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of the rent-in-kind by reason of his connection with the 
land, required as a dwelling-house, or as a store-house, or 
other out-building. 

According to the above definition agricultural income is 
the income derived from land used for agricultural purposes, in 
any one or more of the following forms:— 

(i) Rent or revenue derived from land in cash or kind; 

(ii) Produce of the land by agriculture; 

(iii) By converting agricultural produce received under 

(i) or (ii) above into marketable form; 

(iv) From sale of agricultural produce under (i), (ii) or 
(iii) above; 

(v) From buildings required and used for agricultural 
purposes. 

The land must be used for agricultural purposes and must 
be assessed to land revenue in taxable territories or should be 
subject to a local rate assessed and collected by officers of the 
Government. 

*Nazars 9 or 1 Salamis 5 paid by the tenant to the landlord 
in consideration of the latter's granting him certain concessions 
or rights in respect of land is considered as agricultural income. 

The following receipts do not come under agricultural income 9 
and therefore, are not exempted from tax. 

(i) Payments out of income derived from agricultural 
land to a third party in respect of certain considera¬ 
tions, such as maintenance allowance; 

(ii) Pavments received as monthly or annual allowance 
from the inoome of an agricultural estate as a matter 
of compromise to forego the rigty to share in the 
income of the estate; 

(iii) Allowance received by a co-owner as remuneration 
Jor managing the joint estate. It is treated as salary 
and taxed as such. His share of estates income as a 
co-owner is, of course, agricultural income; 
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(iv) Interest on cash loans to tenants payable at harvest 
time in the form of the produce of the land; 

(v) Commission of the landlord for selling the produce of 
the tenant, 

Interest on arrears of rent 

On this point there have been conflijting decisions of various 
High Courts in India. The High Courts of Calcutta, Madras and 
Rangoon have held that such interest is not agricultural income, 
but the High Court of Patna has taken a different view. 
The decision of the Privy Council is that interest on arrears 
of rent payable in respect of land used for agricultural purposes 
is not agricultural income within the definition of that 
expression in section 2 (L) of the Income-Tax Act, and is, 
therefore, not exempt fro n piymenfc of income-tax. Wnether 
the Supreme Court of India will agree with this view of the 
Privy Council is yet to be seen. 

Income from Forests 

Agriculture means raising from land, with the help of 
human labour and skill, such products which take nutrition from 
it and which are both useful and valuable. It will include, 
therefore, growing of forests for the purpose of timber or even 
firewood. Natural grown forests on which human labour or skill 
is not applied at any stage or for the growing of which no tilting 
has ever been done, a r e, therefore, not included in agriculture, 
even though they may be protected and preserved by keeping 
forest guards. The sale of produce of such forests—fruits, bark, 
leaveB etc.—is not agricultural income. Inoome of forest contrac¬ 
tors merely for cutting down trees and selling timber is not 
agricultural Income. 

Income derived from manufacture of toddy is agricultural 
income if the cultivator receives it from trees on his land, other¬ 
wise not. Grazing of cattle is an agricultural operation and, 
therefore, income from this operation is treated as agricultural 
inoome. 
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Income from dairying is from trade and not from agric ul¬ 
ture if cattle are kept in urban area and are stall fed. Bub 
if on the other hand they are mainly fed on the ground 1 he 
income from the sale of their milk is agricultural income. 
Between the two extremes it has to be decided on the m mts of 
each individual case whether in a particular case the income is 
agricultural income or not. 

In the same way in the case of 'poultry farming, if the 
industry depends to a material extent upon the fruits of the 
land used for the purpose the income is agricultural income. 
Income from land without tilling it or without performing other 
agricultural operations on it is not agricultural income, c. g., 
iucome from land used for : 

Manufacturing salt, 

making bricks or potteries or working quarries, 
storing timber or agricultural produce, 
holding temporary markets or shops, 
stands for motors, darts or tongas. 

Income received by a landlord from leasing out land for 
fishing is not agricultural income. 

Income derived by performing certain processes to the 
agricultural produce. 

Income from the sale of agricultural produce in its natural 
form or after applying such process or processes as are ordi¬ 
narily employed by a cultivator to make it fit to be taken to the 
market for sale is agricultural income. Income due to any 
further process is income from manufacture and thus not exempt 
from tax. In case of certain types of industries there is a 
combined income from agriculture and business, and therefore, 
it is partly exempt and partly taxable. In pursuance of the 
powers conferred by section 59 of the Income Tax Aot, the 
Central Board of Revenue have framed Rules 23 and 24 in order 
to determine the proportion of agricultural income in a com¬ 
bined industry. The two rules run as under— 
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Rule 23 : (1) In the case of income which is partially 
agricultural income as defined in section 2 and partially income 
chargeable to income-tax under the head “business”, in deter¬ 
mining that part which is chargeable to income tax the market 
value of any agricultural produce which has been raised by the 
assesses or received by him as rent in-kind and which has been 
utilized as raw material in such business or the sale receipts of 
which are included in the accounts of the business shall be 
deducted, and no further deduction shall be made in respect of 
any expenditure incurred by the assessee as a cultivator or 
receiver of rent in kind. 

(2) For the purpose of sub-rule (1) “market value” shall 
be deemed to be :— 

(a) Where agricultural produce is originally sold in the 
market in its raw state, or after application to it of any process 
Oidinarily employed by a cultivator or receiver of rent-in-kind 
to render it fit to be taken to the market, the value 
calcultated according to the average price at which it has been 
so sold during the year previous to that in which the assess¬ 
ment is made. 

(b) Where agricultural produce is not ordinarily sold in 
the market in its law state, the aggregate of— 

(1) the expenses of cultivation ; 

(2) the land revenue or rent paid for the area in which 
it was grown ; and 

(3) such amount as Income-tax Officer finds, having 
regard to all the circumstances in each case, to repre¬ 
sent a reasonable rate of profit on the sale of produce 
in question as agricultural produce. 

Rule 24 : Income derived from sale of tea grown and 
manufactured by the seller in the taxable territory of India 
shall be computed as if it were income derived from business, 
and 40 per cent, of such income shall be deemed to be income! 
profits and gains liable to tax : 
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Provided that in computing such income an allowance 
shall be made in respect of the cost of planting bushes in 
replacement of bushes that have died or become permanently 
useless in an area already planted, unless such area has previ¬ 
ously been abondoned. 

Income from rubber estates is treated as business profit 
and not as agricultural income. Expenses of re-plantation of 
rubber garden is treated as revenue expense in earning the 
above profit and is therefore, usually, allowed to be deducted 
therefrom. 

The cultivator or the receiver of rent-in-kind can sell the 
produce at the farm or can take it to the market and sell it 
there. He can also keep a Btall or shop for selling the produee 
without affecting his right of total exemption. 

Agricultural income earned in the course of money lending 
business 

When a moneylender advances loan and takes a usufruc¬ 
tuary mortgage of the borrowers 5 agricultural land, the income 
from land in lieu of interest, or even also towards part payment 
of the debt, is agricultural income, and thus exempt from in¬ 
come-tax. In such a case it is presumed that the transaction 
iB genuine-the creditor really goes into possession of property, 
pays the government revenue and collects rents etc. If the 
mortgage is a simple mortgage or it is only given a colour of 
usufructuary mortgage to avoid payment of income-tax on 
interest on it, Buch collection of rent by the lender is not agri¬ 
cultural income. 

Foreign agricultural income 

Agricultural income from outside the taxable territories 
1 b not agricultural income for the purpose of the Income Tax 
Act, because the land from which it is drived is not assessed to 
land renvenue in the taxable territory, and, therefore, in not 
exempt from payment of tax. 



SEC. 2] 


DEFINITIONS 


9 


Agricultural income from buildings 

Income from buildings owned and occupied by the culti¬ 
vator or the landlord for his dwelling, or for the purpose of 
storing, or processing the agricultural produoe, is agricultural 
income and thus exempt from tax. But the building must be 
on, or in the immediate vicinity of, the land. 

According to the provisions of Sec. 4 (3) (viii) agricultural- 
income is totally exempt from both income-tax and super tax. 
It is absolutely ignored and is not included in the total income 
even for the purpose of determining the rate of tax. State 
Governments are, however, empowered to levy agricultural in¬ 
come tax and some of them have begun to do so 

(2) Assessee means a person by whom income- 
tax is payable. 

It also means a person against whom income-tax proceed¬ 
ings arc instituted, it being immaterial whether as a result of 
the Income-tax officers judgment he is, or is not, required to 
pay tax. The word 'person* includes— 

(a) an individual, 

(b) a company, or association or body of individuals, 
whether incorporated or not, 

(c) a Hindu undivided family, 

(d) a Local Authority. 

An Official Receiver appointed by the High Court for 
certain property is treated as assessee in respect of income 
from that property. In respect of the property of a deceased 
person the executor, the administrator or other legal representa¬ 
tive of the deceased is treated as assessee. If any person who is 
required to deduct tax under section 18 does not deduct tax or 
after deducting fails to pay it, he will be deemed to be an 
assessee in default in respect of such tax. 

(3) Appellate Assistant Commissioner means a person 
^pointed to be an Appellate Assistant Commissioner of 
Income-tax under section 5. 
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The Centra] Government appoints as many— 

(i) Appellate Assistant Commissioners and 

(ii) Inspecting Assistant Commissioners. 

as it thinks necessary. Appellate Assistant Commissioners 
arellirectly under the Control of the Central Board of Revenue 
and their duties are to hear appeals of the assessees against the 
judgments of Income-tax officers. 

(4) Business includes any trade, commerce or 
manufacture or any adventure or concern in the nature 
of trade, commerce or manufacture. 

Definition of the word business is important because at 
several places in the Act it has definitely to be determined 
whether a particular pursuit of the assessee is business or not. 
The essential features of a business are:— 

(a) There must be a regular course of dealings or a conti¬ 
nuity of transactions. Under Section 10, profits of an isolated 
transaction may be taxable if the transaction is in the nature 
of trade. 

(b) The idea should be to resell the goods bought and 
earn a profit thereon. Of course sometimes profit may not be 
earned or may not even be wished for. 

(c) Ordinary commercial methods should be employed in 
buying and selling; the goods, e. g,, opening of an office, appoint¬ 
ment of an agent, placing a nameboard, issuing of handbills, 
circulars, advertisements, etc. etc. 

Illegal Business 

Profits of illegal business are not exempt from tax. 
Income-tax Act is not necessarily restricted in its application to 
lawful business only. Profits of even invalid contract or illegal 
business are taxed if ordinary commercial methods are adopted 
in earning them. Income from house-breaking or burglary is 
not taxable because no commercial methods are adopted by the 
perpetrator of such acts. 

(4A) Capital asset means property of any kind 



DEFINITIONS 


11 


SEC. 2] 


held by an assessee, whether or not connected with his 
business, profession or vocation, but does not include— 

(i) any stock-in-trade, consumable stores or raw 
materials held for the purposes of his busi¬ 
ness, profession or vocation; 

(ii) personal effects, that is to say, movable pro¬ 
perty (including wearing apparel, jwellery 
and furniture) held for personal use by the 
assessee or any member of his family depen¬ 
dent on him; 

(iii) any land from which the income derived is 
agricultural income. 

Any profits or gains arising from the »ale, exchange or 
transfer of a capital asset is taken as ‘Capital Gain 5 under 
the Indian Income-tax Act as amended by Act XXII of 1947 
which came into force on Slat March 1947. According to this 
amendment capital profits derived after 31 st March 1916 were 
subjected to Capital Gains Tax, With effect from 1st April 
1949, the Capital Gains tax was abolished, so that it re¬ 
mained in force for 2 years only—Assessments of 1947-48 and 
1948-49. Capital profits earned from 1st April J 946 to 31st 
March 1948 only were subject to this tax. 

(4B) Central Board of Revenue means the Central 
Board of Revenue constituted under the Central Board 
of Revenue Act, 1924; 

(5) Commissioner means a person appointed to be a 
commissioner of Income Tax under Section. 5; 

(6) Company means— 

(i) any Indian company, or 
(ii) any association, whether incorporated or not 
and whether Indian or non-Indian which is 
or was assessable or was assessed, as a com- 
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pany for the assessment for the year ending 
on 31st day of March, 1948, or which is 
declared by general or special order of the 
Central Board of Revenue to be a company 
for the purpose of this Act; 

Definition of Company—Amendment in 1948 

Company means an Indian company as defined in clause 
(7A) of this Section or any Indian or non-Indian Association, 
whether incorporated or not, which the Central Board of Re¬ 
venue may, by peneial or special order, declare to be a company 
for the purpose of this Act. For the purposes of the Income- 
tax companies can, therefore, be divided into two classes: 

(i) Indian Companies falling within the definition as per the 
Indian Companies Act and having their registered office in the 
taxable territories, and (ii) Indian or non-Indian associations, 
whether incorporated as companies or not, which are declared 
to be companies by the Central Board of Revenue. In Indian 
Income Tax Law the word company has thus a wider signi¬ 
ficance than what it has in the Indian Companies Act. 

Definition of Company—Amendment in 1949 

''Company means (i) any Indian company, or (ii) any asso¬ 
ciation, whether incorporated or not and whether Indian or non- 
Indian which is or was assessable, or was assessed as a company 
for the assessment for the year ending on 31st day of March 1948, 
or which is declared by general or special order of the Central 
Board of Revenue to be a company for the purpose of this Act.” 

Company, therefore, now means :— 

(i) any Indian company; 

(ii) all non-Indian companies or associations which are, or 
were, assessable or were assessed as companies for the 
assessment for the year ending 31st day of March, 1948; 

(iii) all companies or associations which may be declared by 
general or special order of the Central Board of Revenue 
to be companies for the purpose of Income-tax Act. 
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Companies formed and registered under a law in force in 
any of the merged states the registered offices of which are 
situakd in the taxable territories are also Indian companies. 

A Chamber of Commerce or a Trade Association registered 
under Section 26, of the Indian Companies Act comes under the 
above definition of company and as such is liable to be taxed 
on its income although profit-making may not be its object. 

Subsidiary Companies are separately taxable from the 
parent company. In this respect the following remark was 
made by Lord Maugham in Odhams Press Ltd. Vs Cook: 

"Limited companies which carry on business are separate 
taxable persons and the profits and gains of their several busi¬ 
nesses are sepaiate profits and gains for the purposes of income- 
tax. This is none the less true if one of the companies should 
,he a parent company and the other or others may be its subsi¬ 
diaries of which the shares are held or owned by the parent 
Scorn pany^/ 

(6 A) Dividend includes— 

(a) any distribution by a company of accumulated 
profits, whether capitalized or not, if such distribution 
entails the release by the company to its share-holders 
of all or any part of the assets of ihe company; 

(b) any distribution by a company of debentures 
or debenture-stock, to the extent to which the company 
possesses accumulated profits, whether capitalised or not; 

(c) any distribution made to the share-holders of 
a company out of at cumulated profits of the company on 
the liquidation of the company. 

Provided that only the accumulated profits so dis¬ 
tributed which arose during the six previous years of the 
company preceding the date of liquidation shall be so 
included; and 

(d) any distribution by a company on the reduc- 
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tion of its capital to the extent to which the company 
possesses accumulated profits which arose after the end 
of the previous year ending next before the first day of 
April, 1933, whether such accumulated profits have been 
capitalized or not; 

Provided that dividend 5 does not include a distri¬ 
bution in respect of any share issued for full cash consi¬ 
deration which is not entitled in the event of liquidation 
to participate in the surplus assets, when such distribu¬ 
tion is made in accordance with sub-clause (c) or (d); 

Provided further that the expression ‘accumulated 
profits, wherever it occurs in this clause, shall not include 
capital gains arising before the first day ot April, 1946, 
or after the 31st day of March, 1948r, 

According to the provisions of the Indian Company Law 
profits of a Joint Stosk Company cannot be claimed by its share¬ 
holders unless and until the company declares the dividend. 
The company, if it so desires, may not declare profits to the 
shareholders; it may convert them into capital as against the 
whole world, including the government claiming them for taxing 
or any other purpose. Taking the advantage of this provision 
the shareholders could avoid payment of super tax on their 
share of company’s profits by accumulating them in the hands 
of the company and receiving after converting them into capital. 
Dividend is now, therefore, so defined as to defeat any effort on 
the part of share holders to avoid payment of super-tax. In 
addition to dividend declared by a c >rapany as such, four kinds 
of advantages, (as given in this section), received by the 
share-holder are treated as receipt of dividend for income-tax 
purposes. Further, Sec 23A of the Income-Tax Act gives 
power to the Income-tax Officer to assess individual members of 
ceitain companies in respect of their share in company’s profits 
even tin ugh the same is not declared as dividend by the 
company. 
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(6 AA) Earned Income means any income of an 
assessee who is an individual, Hindu undivided family, 
unregistered firm or other association of persons not being 
a company, a local authority, a registered firm or a firm 
treated as registered under clause (b) of sub-section (5) 
of section 23— 

^a). Which is chargeable under the head “salaries”; 
or 

(b) Which is chargeable under the head “profits 
and gains of business, profession or vocation” where the 
business, profession or vocation is carried on by the 
assessee or, in the case of firm, where the assessee is a 
partner actively engaged in the conduct of business, pro¬ 
fession, or vocation; or 

(c) Which is chargeable under the head “other 
sources” if it is immediately derived from personal exer¬ 
tion or represents a pension or superannuation or other 
allowance given to the assessee in respect of his past 
services or the past services of any deceased person; 

and includes any such income which, though it is 
the income of another person, is included in the assessee’s 
income under the provisions of this act, but does not 
in elude any such income which is exempt from tax under 
sub-section (2) of section 14 or under a notification issued 
under section 60; 

According tu the above definition— 

(i) Earned Income Kelief is granted to the following olaaseB 
of assessees — 

(a) an individual; 

(b) an Hindu undivided family; 

(c) an unregistered firm or other association of persons. 

Note . — Tamed Ircrirt FtJitf iFirlgunttd to a ccrrpany, a local authority, 

a re gistered fiim oi a firm treated as registered firm. 
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(ii) Earned Income Relief is granted on the following main 
classes of income:— 

(a) Salaries, including pension or superannuation or other 
allowance given to the asseasee in respect of his past services or 
the past services of any deceased person; 

(b) profits and gains of business, profession or vocation; 
and (c) income from other sources provided personal exertion 
is involved. 

Earned Income Allowance is granted on the earned income 
of another person which is included in the assessee’s total income 
under section 16 (3), such as share of profits of an assessee’s 
wife or minor child when they are partners with him in any 
business. But Earned Income Allowance is not granted on 
* income exempt under section 14 (2), that is— 

(a) share of profit from an unregistered firm or other 
association of persons which has already been taxed; 

(b) unremitted income earned in India outside the 
taxable territories; 

and on income exempt by notification issued under sec. 60. 

Note :—For further information on Earned Incom Relief refer to Section 15 A 

— Exemption of portion of Earned Income. 

(6B) Firm , partner , and partnership have the 
same meaning respectively as 1 in the Indian Partner¬ 
ship Act, 1932; provided that the expression Partner 
includes any person who being a minor has been admit¬ 
ted to the benefits of partnership. 

These terms are defined in the Indian Partnership Act as 
follows:— 

Partnership is the relation between persons who have 
agreed to share the profits of a business carried on by all 
or any of them acting for all. Persons who have entered into 
partnership with one another are called individually ‘partners’ 
and collectively a ‘firm’, and the name under which their 
business is carried on is called firm name. 
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(6C) income includes anything included in dividend 
as defined in clause (6A) and anything which under 
explanation 2 to sub-section (1) of section 7 is a profit 
received in lieu of salary for the purposes of that sub-sec¬ 
tions and any sum deemed to be profits under the second 
proviso to clause (vii) of the sub-section (2) of section 
10 and any capital gain chargeable acroiding to the 
provisions of section 12B and the profits of any business of 
insurance carried on by a mutual insurance association 
computed in accordance with rule 9 in the schedule. 

The Income-tax Acts no where define income any more 
than they define capital. They describe the sources of income 
and prescribe the methods of computing income, but discreetly 
refrain from defining what constitutes income. In fact as 
Lord Wright said “income is a word difficult and perhaps impos¬ 
sible define in any precise general formula. It is a word of 
the broadest connotation.” 

The object of the above definition of income is that in 
addition to what is generally meant by income, for the purpose 
of income-tax it includes also the following five clashes of income 
which strictly speaking are not income : 

(i) anything which falls within the definition of divi¬ 
dend contained in section 2 (GA); 

(ii) anything which is a profit in lieu of salary for the 
purposes of section 7 (1); 

(iii) any sum deemed to be piofits under the second 
proviso to section 10 (2) (vii) i. e., where the 
amount for which any building, machinery or plant 
sold as obsolete exceeds the written down value; 

(iv) any capital gain chargeable under section I2B; and 
in accordance with rule 9 of the schedule, 

(v) Profits of mutual insurance associations computed 
in accordance with rule 9 of the schedule. 

In one of the leading cases following remark was mode 
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with regard to the definition of income:-— 

‘'Income, their Lordships think, in this Act connotes a 
periodical monetary return coming in with some sort of regu¬ 
larity or expected regularity from definite sources. The source 
is not necessaiily one which is expected to be continuously pro¬ 
ductive but it must be one whose object is the production of a 
definite return, excluding anything in the nature of a mere 
windfall. Thus income has been likened pictorially to the 
fruit of a tree or the crop of a field. It is essentially the pro¬ 
duce of something which is often loosely spoken of 'capital 5 ... 

(6D) Inspecting Assistant Commissioner means a person 
appointed to be an Inspecting Assistant Commissioner 
of Income-tax under section 5 ; 

(7) Income-tax Officer means a person appoin¬ 
ted to be an Income-tax Officer under section 5 ; 

(7A) Indian Company means a company as 
defined in the Indian Companies Act, 1913, or a com¬ 
pany formed and registered under a law in force in any 
of the merged States the registered office of which is 
situate in the taxable territories. 

\otr: Company has brrn dehned in sub-section (6) of this section. 

(8) Magistrate means a Presidency Magistrate 
or a Magistrate of the first class, or a Magistrate of the 
second class specially empowered by the Central Govern¬ 
ment to try offences against this Act. 

(8A) Omitted ; 

(9) Person includes a Hindu undivided family 
and a local authority 

Under fclie definition of “Assessee” the word ‘person’ is 
described to include— 

(i ) an individual ; 

(ii ) a company, or association or body of individuals, 
whether incorporated or not; 

(iii) a local authority. 
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(lOj Prescribed means prescribed by rules made 
under this Art. 

f 

- ’■ (11) Previous Tear means in respect of any 
separate source of income, profits and gains— 

(a) The twelve months ending on 31st day of March 
next preceding the year for which the assessment is to be 
made, or, if the accounts of the assessor h ice been made 
up to a date within the said twelve months in respect of 
a year ending on any date other than the said 31st day 
of March, then at the option of the assessee the year 
ending on the day to which his accounts have so been 
made up. 

Provided that where an assessee has once been 
assessed in'respect of a particular source of income, pro/its 
and gains, he shall not in respect of that source exercise 
i this option so as to vary the meaning of the expression 
‘previous year’ as then applicable to him except with the 
consent of the Income-tax Officer and upon such condi¬ 
tions as the Income-tax Officer may think fit; o, 

(b) In the case of any person, business or company 
or class of person, business or company, such period as 
may be determined by the Central Board of Revenue or 
by such authority as the Board may authorise in this 
behalf; or 

(c) Where a business, profession or vocation has 
been newly set up in the financial year preceding the 
year for which assessment is to be made, the period from 
the date of the setting up of the business, profession or 
vocation to the 31st day of March next following or to 
the last day of the period determined under sub-clause 
(■k), or if the accounts of the assessee are made up to 
some other date than the 31st day of March and the 
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case is not one for which a period has been determined 
by the Central B^ard of Revenue under sub-clause (b), 
then at the option of the assessce , the period from the 
date of the setting up of the business, profession or voca¬ 
tion to such other date : 

Provided that when such other date does not fall 
between the setting up of the business, profession or voca¬ 
tion and the next following 31st day of March, it shall be 
deemed that there is no previous year; and 

When the assesssee is a partner in a firm, ‘previous 
year 5 in respect of his share of the income, profits and 
gains of the firm means the previous year as determined 
for the assessment of the income, profits and gains of the 
firm. 

E\pry year Income lax is charged from an assessee in 
respect of the current li lvieial year bub the basis for its com¬ 
pute ion is not his current year’s income. It is calculated on 
the income of the previous year, or in other words on the 
income as per tlm accounts of the previous year, which means 
an year’s accounts of the assessee which he has prepared and 
closed on any date within one year before the commencement 
of the current financial year. An assessee has the choice to 
select any amounting peri h\ according to his convenience. 
Closing of the b mks of accounts and preparation of the final 
statements entails pretty large amount of work, and, therefore, 
a businessman chooses to do this job only at a time when he is 
comparatively more free. Choice of the date of closing the books of 
accounts differs from business to business. Some business concerns 
close their books of accounts on 31st December each year, while 
others do so on 31st March, 30th June, 30th September or any 
other date convenient to them. Many Indian firms close their 
accounts on some HAndvi festivals like Dashehra or Deepavali 
or on some dates of the Vikrami Era such as Chaifcra sudi I. 
or Asoj sudi I. For the assessment of the year 1951-52 follow - 
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ing will be previous years of the firms closing their acoounts on 
rlifferent dates:— 

(a) firm closing its accounts on 31st March each year— 
previous year (ro u 1st April 1950 to 31st March 1951; 

(b) firm closing its accounts on 31st December each 
year—previous year from 1st January 1950 to 31 December 
1950; 

(c) firms closing their accounts on 30th June each year^ 
previous year from 1st July 1949 to 30th June 1950; 

(cl) firms closing their accounts on ‘Dashehra’ or ‘Deepa- 
vali* each year—previous year from 'Dashehra’ or ‘Deepavali’ 
of J949 to ‘Dashehra’ or ‘Deepavali’ of 1950, as the case may 
be. 

For a nmvly started firm the first accounting period may 
not be of lull 12 months; it may be a .shorter period from the 
date of the commencement of the business to the date on which 
the assessee chooses to close his books of acoounts each year. 
In such a case his first previous year will be of a period shorter 
than 12 months. If in the case of a newly started business 
full 12 months are not complete before the 1st of April of the 
present financial year and the businessman chooses to close his 
accounts after the 1st of April, there shall be no previous year 
for the assessment of the current financial year and, therefore, 
there shall be no assessment of the assessee for that year. 

After once selecting the particular dates of his accounting 
year, the assessee has no option to change them unless he satis¬ 
fies the Income-tax Officer that the change has become neces- 
sary. In allowing the assessee to change his accounting yeBr 
the Income-tax Officer must see that by so allowing no portion 
of the assessee s income will escape tax, 

An assessee is allowed to have a separate previous year for 
each separate source of income. For this purpose separate 
business interests of the assessee are treated as his separate 
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sources of income. The previous >earo r a paitner in respect 
of his share of firm’s income is the same as the previous year of 
the firm. 

Commissioners of Income-tax are authorised by the Central 
Board of Revenue to accept an accounting year which is of 
more, or less, than 12 months as previous year of the assessee 
provided in no case it should be of more than 13 months and 
less than 11 months. In special cases an accounting year if it 
closes after the commencement of the present financial year 
may be treated as the previous year of the assessee for the 
assessment of the current financial year provided it closes at the 
ruost within one month of the commencement of the present 
financial year. Such a contingency regularly arises after every 
three years in the case of the firms preparing their accounts for 
each complete Vikrami year. Vikrami year sometimes begins 
in the month of March and sometimes it begins in the month of 
April. This is because the Vikrami year is a lunar year of 356 
days and to adjust it with the solar year there is an additional 
month after every three years or so. The English calander 
year is more or less a solar year. 

,12) Principal Officer used with reference to a 
local authority or a company or any other public body 
or any association, means— 

(a) the secretary, treasurer manager or agent of 
the authority, company, body or association, or 

(b) any person connected with the authority, 
company, body or association upon whom the Income- 
tax Officer has served a notice of his intention of treating 
him as the principal officer thereof; 

(13) Public servant has the same meanin $ 
the Indian Penal Code; 

Section 21 of the Indian Pena] Code defines the expression 
“public servant”. 
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(14) Registered firm means a firm registered under 
the provisions of Section 26-A. 

For procedure of registration of firms refer to Sec. 26-A, 
and for assessments of registered firms refer to section 23 and 
the chapter on assessment proceedings. 

(14A) Taxible territories means— 

(a) as respect any period before the 15th day of 
August, 1947, the territories then referred to as British 
India, but including Berar, 

(b) as respects any period after the 14th day of 
August, 1947, and before the 26th day of January, 1950, 
the territories for the time being comprised in the Pro¬ 
vinces of India, but excluding the merged territory of 
Cooch-Behar, 

(c) as respects any period after the 25th day of 
January and before the 1st day of April, 1950, the terri¬ 
tories comprised in Part A States, but excluding the 
merged territory of Cooch-Behar, and the territories 
comprised in Part C States, but excluding the States of 
Manipur, Tripura and Vindhya Pradesh, 

(d) as-respects any period after the 31st day of 
March, 1950, and before the 13th day of April, 1950, the 
territory of India excluding the State of Jammu and 
Kashmir and the Patiala and East Punjab States Union t 
and 

(e) as respects any period after the 12th day of 
April, 1950, the territory of India excluding the State of 
Jammu and Kashmir: 

Provided that the taxable tarritory shall be deemed 
to include—• 

(a) the merged territories— 

(i) as respects any period after the 31st day of 
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March, 1949, for any of the purposes of this 
Act, and 

(ii) as respects any period included in the pre¬ 
vious year, for the purpose of making any 
assessment for the year ending on the 31st 
day of March, 1950, or for any subsequent 
year; and 

(b) the whole of the territory of India excluding 
the State of Jammu and Kashmir— 

(i) as respects any period, for the purposes of 
sections 4 A and 4 B, 

(ii) as respects any period afteT the 31st day of 
March, 1950, for any of the purposes of this 
Act, and 

(iii) as respects any period included in the pre¬ 
vious year for the purpose of making any 
assessment of the year ending on the 
31st day of March, 1951, or for any subse¬ 
quent year; 

Before 15th August 1947, Indian Income-tax Act was 
applicable to whole of the then British India (and was not appli¬ 
cable to Indian States). Taxable territories then comprised 
British India only. On 15th August 1947, part of the country 
(later on known as Pakistan) was separated and the rest of the 
country was declared Independent Dominion of India. On 
15th August 1947, therefore, the taxable territories were reduced 
only to parts of British India which came to Indian Dominion. 
During the period from 15th August 1947 to 12th April 1950 (by 
several stages) the income-tax Act came to be applied to whole 
of the Republic of India except the State of Jammu and 
Kashmir. 

(15) Total income means the total amount of income, 
profits and gains referred to in sub-section (1) of section 
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4 computed in the manner laid down in this Act, and 
“Total ivorld income ” includes all income, profits and 
gains wherever accruing or arising except income to 
which, under the provisions of sub-section (3) of section 
4, this Act does not apply and except any capital gain 
which is not includible in the total income of an assessee. 

For explanation of “total income” and “total world 
income” refer to seotion 16 . 

(16) Unregistered firm means a firm which is not 
a registered firm. 



SECTION 3 


CHARGE OF INCOME-TAX 

Where any Central Act enacts that the income-tax 
shall be charged for any year at any rate or rates tax at 
that rate or those rates shall be charged for that year in 
accordance with, and subject to the provisions of, this 
Act in respect of the total income of the previous year of 
every individual, Hindu undivided family, company and 
local authority, and of every firm and other association 
of persons or the partners of the firm or members of the 
association individually. 

Income-tax Act by itself is not operative. It is made 
operative by the Indian Finance Act passed by the Central 
Legislature every year. Income tax Act deals with the basis, 
method and machinery of assessment while the Finance Act 
each year imposes the levy and determines the rates. If, some¬ 
how, in any year, the Finance Act is not passed before the 
commencement of the new financial year, the rates of the 
previous year, or those recommended in the Finance Bill, if any, 
pending before the Legislature, whichever of the two are more 
favourable to the assessee, will apply. 

Section 3, provides tha^ according to the rates fixed by 
the Finance Act tax shall be charged on the total income of the 
previous year of the assessee, who may be an individual, Hindu 
undivided family, company, looal authority, a firm, ur other 
association of persons. 

Income-tax means tax on income as distincb from capital, 
although Indian Income-tax Act sometimes, under special circum¬ 
stances, seeks to tax capital receipts as well. Indian income-tax 
Act nowhere defines ‘income* (refer subsection 0C of section 2.) 
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There are two systems of fixing rates of iMcome-tax 
'Slab rate system’ and ‘Step rate system*. The nresent system 
since 1939 is the slab rate system while before 1939 the a\stem 
was step rate system. According to slab rate system the total 
taxable income of the assessee is divided into slices or slabs and 
each successive slab is charged at a progressively higher rate 
of lax. 

Following are the slab rates of income-tax laid down by 
the Finance Act of 1951 for assessments of 1951-52 :— 


1. On first Rs. 1,500 

of total income 

2. On next Rs. 3,500 

of total income 

3. On next Rs. 5,000 

of total income 

4. On next Rs. 5,000 

of total income 

5. On the balance of 

total income 


Rate of Income-tax 

Rate 

nil 

nine pies in the 
rupee 

one anna and nine 
pies in the rupee 

three annas in 
the rupee 

four annas in the 

rupee 


Surcharge 

nil 

1 /20th of the rates 
specified in the 
preceding column. 

Do 

Do 

Do 


Note :—No tax shall be payable on a total income which, before deduc¬ 
tion of the allowancej if any, for earned income, does not exceed Rs. 7200 in 
the case of every Hindu undivided family and Rs 3,600 in the caie of every 
individual, unregistered firm and other association of persons. In the case of 
every company or local authority income tax is charged on whole of the total 
income irrespective of the amount and it is charged at the maximum rates. For 
further information about rates of income-tax and super-tax refer to Finance 
Act of 1951. 



SECTION 4, 4A and 4B 

CHARGEABLE INCOME 
4. Application of Act. 

(1) Subject to the provisions of this Act, the total 
income of any previous year of any person includes all 
income, profits and gains from whatever source derived 
which— 

(a) are received or are deemed to be received in the 
taxable territories in such year by or on behalf of such 
person, or 

(b) If such person is resident in the taxable territories 
during such year,— 

(i) accrue or arise or are deemed to accrue or 
arise to him in the taxable territories during 
such year , or 

(“) accrue or arise to him without the taxable 
territories during such year, or 
(iii) having accrued or arisen to him without the 
taxable territories before the beginning of such 
year and after the 1st day of Apirl, 1933, are 
brought into or received in the taxable terri¬ 
tories by him during such year, or 

(c) if such person is not resident in the taxable terri¬ 
tories during such year, accrue or arise or are deemed to 
accrue or arise to him in the taxable territories during 
such year : 

Provided that there shall not be included In any 
assessment for the year ending on the 31st day of March, 
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1940, both the amount of the income, profits and gains 
referred to in sub-clause (ii) of clause (b) and the amount 
of the income, profits and gains referred to in sub-clause 
ini) of clause (b) but only the greater of these two 
amounts : ' 

Provided further that, in the case of a person not 
ordinarily resident in the taxable territories income, profits 
and gains which accrue or arise to him without the tax¬ 
able territories shall not be so included unless they 
are derived from a business controlled in or a 
profession or vocation set up in India or unless 
they are brought into or received in the taxable territories 
by him during such year: 

Provided further that if in any year the amount of 
income accruing or arising without the taxable territories 
exceeds the amount brought into the taxable territories 
in that year, there shall not be included in the assessment 
of the income of that year so much of such excess as 
does not exceed four thousand five hundred rupees. 

Explanation 1.—Income, profits and gains accruing or 
arising without the taxable territories shall not be deemed 
to be received in or brought into the taxable territories 
within the meaning of this sub-section by reason only 
of the fact that they are taken into account in a balance 
sheet prepared in the taxable territories. 

Explanation 2 .—Income which would be chargeable 
under the head ‘Salaries’ if payable in the taxable- 
territories shall be deemed to accrue or arise in the tax¬ 
able territories wherever paid if it is earned in the tax¬ 
able territories. 

Explanation 3.—A dividend paid by an Indian Com¬ 
pany without the taxable territories shall be deeii-cd to be 
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income accruing and arising in the taxable territories to 
the extent to which it has been paid out of profits 
subjected to income-tax in the taxable territories 

Explanation 4 .— For the purposes of sub-clause (iii) of 
clause (b) of sub-section (1), income, profits, and gains 
accruing or arising, in any of the merged territories or 
any of the Part B States other than the State of Jammu 
and Kashmir before the beginning of a previous year 
and after the first day of April 1933, shall be deemed to 
be brought into, or received in, the taxable territories 
during such year if, and only if, they are brought into, 
or received in, any part of the taxable territories other 
than that merged territory or State during such year. 

(2) For the purposes of sub-section (1), where a 
husband is not a resident in the taxable territories remittan¬ 
ces received by his wife resident in the taxable territories 
out of any part of his income which is not included in 
his total income shall be deemed to be income accruing in 
the taxable territories to the wife. 

(3) Any income, profits or gains falling within 
the following classes shall not be included in the total 
income of the person receiving them. 

(i) Any income derived from property held under 
trust or other legal obligation wholly for reli¬ 
gious or charitable purposes, and in the case 
of property so held in part only for such pur¬ 
poses, the income applied, or finally set apart 
for application, thereto. 

(ia) Any income derived from business carried 
on on behalf of a religious or charitable 
institution when the income is applied solely 
to the purposes of the institution and— 
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(a) the business is carried on in the course of the carry¬ 
ing out of a primary purpose of the institution, or 

(b) the work in connection with the business is 
mainly carried on by beneficiaries of the institution. 

(iij Any income of a religious or charitable insti¬ 
tution derived from voluntary contributions 
and applicable solely to religious or charitable 
purposes. 

(iii) The income of local authorities except income 
from a trade or business carried on by the 
authority so far as that income is not income 
arising from the supply of a commodity or 
service within its own jurisdictional area. 

(iv) Interest on securities which are held by, or 
are the property of, any Provident Fund to 
which the Provident Funds Act, 1925 (XIX of 
1925) applies, and any capital gains of the 
Fund arising from the sale, exchange or transfer 
of such securiites. 

(v) (Omitted by Act VII of 1939 ). 

(vi) Any special allowance, benefit or perquisite 
specifically granted to meet expenses wholly 
and necessarily incurred in the performance of 
the duties of an office or employment of profit. 

(vii) Any receipts not being capital gains chargeable 
according to the provisions of section 12B and 
not being receipts arising from business or the 
exercise of a profession, vocation or occupation, 
which are of a casual and non-recurring 
nature, or are not by way of addition to the 

-. remuneration of an employee. 

(viii) Agricultural income. 
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(ix) Any income received by trustees on behalf of 
a recognised provident fund as defined in clause 

(a) of section 58A. 

?x) Any income received— 

(a) by the rulers of an Indian State as his privy purse 
under article 291 of the constitution. 

(b) by a Consul General, Consul, Vice-Consul or 
Consular Agent of a foreign State, as remuneration from 
such State for service in such capacity ; 

(c) by a person employed by the consulate of a foreign 
States, not being a citizen of India as remuneration from 
such foreign State for service in such capacity ; 

(d) by a Trade Commissioner or other official repre¬ 
sentative in the taxable territories of the Government of 
any part of the Common Wealth or of a foreign Govern¬ 
ment, as his official salary, if the official salary of the 
corresponding officials, if any, of the Central Government 
resident for similar purposes in the country concerned 
enjoy a similar exemption in that country ; 

(c) by a member of the staff of a Trade Commissioner 
or official representative referred to in sub-clause (d), 
as his official salary, when such member is a subject of 
the country represented, and the country represented 
has made corresponding provisions for similar exemptions 
in the case of members of the staff of the corresponding 
officials of the Central Government. 

(xi) With effect from the 2nd day of September, 

1939, the income chargeable under the head 
“Salaries” of a Nepalese member of the Nepalese 
Military Force serving with His Majesty’s 
Forces, or after the commencement of the 
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Constitution, with the Armed Forces of the 
Union or of any member of an Indian 
State Force so serving, and any other income 
accruing or arising without the taxable terri¬ 
tories which is received in or brought into the 
taxable territories by any such member while the 
Force to which he belongs is serving with His 
Magesty's Forces or, after the commencement of 
the constitution, with the Armed Forces of the 
Union. 

(xii) Any income chargeable under the head “In¬ 
come from property” in respect of a building the 
erection of which is begun and completed 
between the first day of April 1946 and the 
31st day of March 1952 (both dates inclusive), 
for a period of two years from the date of such 
completion. 

(xiii) Any income of a scientific research association 
which is, for the time being, approved for the 
purposes of clause (xiii) of sub-section (2) of 
of Section 10 where the income is applied solely 
to the purpose of that association and accrues 
or arises after the 31st day of March 1949. 

• 

In this sub-section “charitable purpose” includes 
relief of ‘the poor, education, medical relief, and the 
advancement of any other object of general public utility, 
but nothing contained in clause (i), clause (ia) or clause 
(ii) shall operate to exempt from the provisions of this 
Act that part of the income of a private religious trust 
which does not enure for the benefit of the public. 
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4 A. Residence in the taxable territory. 

For tfee purposes of this Act— 

(a) any individual is resident in the taxable terri¬ 
tories in any year if he— 

(i) is in the taxable territories in that year for 
a period amounting in all to one hundred 
and eighty-two days or more; or 

(ii) maintains or has maintained for him a 
dwelling place in the taxable territories for 
a period or periods amounting in all to one 
hundred and eighty-two days or more in 
that year; and is in the taxable territories 
for any time in that year; or 

(iii) having within the four years preceding that 
year been in the taxable territories for a 
period of or for periods amounting in all to 
three hundred and sixty-five days or more, is 
in the taxable territories for any time in 
that year otherwise than on an occasional 
or casual visit; or 

(iv) is in the taxable territories for any time in 
that year and the Income-tax Officer is 
satisfied that such individual having arrived 
in the taxable territories during that year 
is likely to remain in the taxable territories 
for not less than three years fr om the date 
of his arrival 

(b) a Hindu undivided family, firm or other asso¬ 
ciation of persons is resident in the taxable territories 
unless the control and management of its affairs is situat¬ 
ed wholly without the taxable territories; 
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(c) a company is resident in the taxable territories 
in any year (a 1 if the control and management of its 
affairs is situated wholly in the taxable territories in that 
year, or (b) if its income arising in the taxable territories 
in that year exceeds its income arising without the tax¬ 
able territories in that year, account not being taken in 
either case of income chargeable under the head “Capital 
gain.” 

4 B. Ordinary Residence 

For the purposes of this Act— 

(a) an individual is “not ordinarily resident” in the 
taxable territories in any year if he has not been resident 
in the taxable territories in nine out of the ten years 
preceding that year or if he has not during the seven 
years preceding that year been in the taxable territories 
for a period of, or for periods amounting in all to, more 
than two years; 

(b) A Hin du undivided family is deem ed t o be 
ordinarily resident in the taxable territories if its manager 
is ordinarily resident in the taxable territories. 

(c) a company, firm or other association of persons 
is ordinarily resident in the taxable territories if it is~resi- 
dent in the taxable territories. 

Sub-section (1) of Section 4, lays down the soheme for 
taxing the income, profits and gains of the assessee. The tax 
payable is determind in respect of the current financial year but 
the income on which it is calculated is the income of the Previous 
Year. The rates at which tax is calculated are the rates laid 
down by the Finance Act of the current Financial Year. In¬ 
come tax is charged on the assessee’s total income of the 
previous year. For determining the tax liability the assessees 
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are divided into two classes Residents and non residents. 
Resident assessees are further divided into: 

(i) Resident and ordinarily resident, and 

(ii) Resident but not ordinarily resident. 

That is to say assessees can be classed as :— 

(a) Resident and Ordinarily resident, 

(b) Resident but not ordinarily resident, and 

(c) Non resident. 

For the same purpose income of the assessee may be 
divided into following classes: 

(i) (a) income received in the taxable territories; 

(b) income deemed to be received in Llie taxable 
territories 

(ii) (a) income accruing or arriving in the ti\ i)b 

territories. 

(b) income deemed to have accrued or arisen in the 
taxable territories. 

(iii) income accruing or arising outside the taxable 
territories. 

(iv) income which accrued or arose without the taxable 
territories after the 1st of April, 19311 and before 
the beginning of the previous year, and brought 
into or received in the, taxable territory in the 
previous year. 

Determination of the residence of the assessee. 

The residence of an assessee is determined according to 
the provisions of Section 4 A and 4 B, of the Income-tax Act. 

If a person satisfies any one or more of the four conditions 
of Section 4A he is classed as resident but not ordinarily resi- 
dent. If in addition to any one or more of the conditions of 
Section 4A he satisfies both the conditions of Section 4B, he is 
classed as resident and ordinarily resident. If he does not 
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sibisfy any of th9 four conditions of Section 4A, he is classed 
a B a Non-resident. 

For the purpose of assessment of a person his residence 
during the previous year is taken into consideration and not his 
residence during the year of assessment. For the purpose of 
remittance of foreign income the residence of the assessee during 
the year of remittance is taken into account 

From the above definition of resident and non resident it 
would be clear that the status of the assessee may change from 
year to year. He may be resident in one year and may become 
a non-resident in the next year, and may again become a 
resident in the following year. It may change even in the same 
assessment year with reference to his sep irate source of income 
because an assessee is entitled to choose different previous years 
in respect of separate sources of income. 

Residence in the territories now in Pakistan, up to August 
14, 1947, is treated as residence in the taxable territories of 
India in order to determine the status of those persons who 
emigrated to this country from Pakistan. 

Incidence of Taxation 

According to the provisions of Section 4 (1) the income 
of an assessee will be taxable as follows:— 

(i) All income irrespective of the fact whether it is Indian 
income or foreign income, and whether the assessee is a 
resident or non resident, if Lt is received or is deemed to 
be received, in the taxable territories, during the previous 
year. In the case non-resident^Jj ie receipt in the taxable 
territories should be receipt of income in the first stage— 
it should not be income received elsewhere and trans- 
mittecjL.JJQ the taxable territories. Again in the case of a 
resident (ordinary resident or not-ordinarily resident) if the 
reoeipt was out of foreign profits accrued before the previous 
jear it should be after the l&t of April, 1933. 
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(ii) All income accruing or arising, or deemed bo have 
accrued or arisen, in the taxable territory, in the previous year, 
whether the assessee is an ordinary resident, not ordinarily 
resident, or a non-resident. 

(iji) All income accruing or arising outside the taxable 
territory (except in the State of Jammu and Kashmir) in the 
previous year, when the assessee is an ordinary resident. In the 
case of a not ordinarily resident this income is taxable only if it 
accrues or arises from a business controlled in or a profession 
set up, in India. In either case a sum of Rs. 4,500, out of the 
unremitted foreign income is to be deducted as tax-free allow- 
anoe. Income accruing or arising in the state of Jammu and 
Kashmir (which is not brought into the taxable territories) will 
not be taxed in the year of aocruel. It will, of course, be in¬ 
cluded in the total income of the assessee for determining the 
average rate of income-tax and super tax applicable to the rest 
of his income. It will be taxed if, and when, brought into the 
taxable territories in a later year. In the year in which it is 
brought and included in the total income of the assessee for the 
purpose of charging tax. the rate of tax at which the total 
income will be chargeable will be— 

either (a) the one applicable to the total income minus the 
income brought from Jammu and Kashmir; 

Of (b) the rate applicable to the income brought from 
Jammu and Kashmir. 

whichever alternative produces the greater tax. 

(iv) In the case of a non-resident assessee all income 
accruing or arising outside the taxable territory will be free of 
tax. 

If the above is analysed it will be noticed that the tax 
liability of resident assessees will be as follows:— 

I. In the case of Resident and ordinarily resident: 

(a) on all income received or deemed to be received in the 
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taxable territories irrespactive of the fact whether it accrued or 
arose within or without f he taxable territories; 

(b) oil all income accruing or arising or deemed to accrue 
or arise in the taxable territories; 

(c) on all income accruing or arising outside the taxable 
territoiies (except any income accruing or arising in the State 
of Jammu and Kashmir which is to be included in total income 
for determining the average rate of tax but is otherwise exempt) 
even though it is not brought into the taxable territories; and 

(d) on all amounts brought into taxable territories out of 
untaxed income which accrued outside the taxable territories 
before the beginning of the previous year and after 1st April 
1933. 

Provided that any such income accruing in any of the 
merged territories or any of the Part B States (other than the 
State of Jammu and Kashmir) shall be deemed to be brought 
into the taxable territories during such year if, and only if, it 
is brought into any part of the taxable territories other than 
that merged territory or State. 

II. In the case of Resident but not ordinarily resident: 

(a) on all income received or deemed to be received in the 
taxable tamtones irrespective of the 1 act whether it accrued 
or arose within or thout the taxable territories; 

(b) on all income accruing or arising or deemed to accrue 
or arise in the taxable territories; 

(c) on all such income accruing or arising without the 
taxable territories (except any income from business accruing 
or arising in the State of Jammu and Kashmir which is to be 
included in total income for determining the average rate of 
tax, but is otherwise exempt) as is derived from a business 
controlled in or a profession set up in India or as is brought 
into the taxable territories; and 

, (d) on all amounts brought into taxable territories out of 
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untaxed income which accrued outside the taxable territories be¬ 
fore the beginning of the previous year and after 1st April 1933. 

Provided that any such income accruing in any of the 
merged territories or any of the Part B States (other than the 
State of Jammu and Kashmir) shall be deemed to be brought 
into the taxable territories during such year if, and only if, 
it is brought into any pari of the taxable territories other than 
that merged territory or State. 

It will be noticed that the difference lies only in (c) 
clause of the two ciasses of residents. In the case of a not 
ordinarily resident unremitted foreign income is taxed only 
if-it is derived from a business controlled in or a profession 
set up in India, whereas in the case of an ordinary resident it 
is taxed from whatever source it may arise. 

A statutory allowance of Rs. 4,5(H), is granted to all 
assessees (whether ordinary resident or not ordinarily residenl) 
from the unremitted foreign income. This amount of Rs. 4,500, 
should be deducted in the following order: — 

(i) From the income accruing or arising abroad (exclud¬ 

ing income accruing or arising in the State of Jammu 
and a business controlled in or a pro¬ 

fession segwp lt India. 

(ii) From the income accruing or arising abroad (exclud¬ 
ing income accruing or arising in the State of Jammu 
and Kashmir) from other sources in the case of a 
person who is resident and ordinarily resident. 

(iii) From the income accruing or arising in the State 
of Jammu and Kashmir from a business controlled in 
or a profession set up in India. 

(iv) From the income accruing or arising in the State 
of Jammu and Kashmir from other sources in the case 
of a person who is resident and ordinarily resident. 

Illustrations 

(1) Assume the following particulars regarding the 
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taxable income or deductible loss of a person for the previous 
year ended 31st March, 1951, and then calculate his total income 
or total world income when he is (i) a resident and ordinarily 

resident, (ii) a resident but not ordinarily resident, and (iii) a 
non-resident. 

Income arising in taxable territories—Salary Ra. 3,600, 
Interest on Securities Ra. 7,500, Profits from business 
Rs. 10,500 Dividend (gross) Rs. 500. A loss of Rs. 500 has 
been computed from property. 

Income arising in foreign countries—Amount of foreign 
income actually remitted to taxable territories Rs. 9,600, 
unreruitted income from business (controlled in India) Rs. 8,000 
and unremitted income from property Rs. 1,500. A loss of 

Rs. 500 on account of samd foreign income has also been carried 
forward from 1950-51 assessment year. 


Solution :— Statement 

of Total 

Income. 




Resident 

Resident but 

Non¬ 



and 

not 

resident 



rdinarily 

ordinarily 




resident 

resident 




Rs. 

Rs. 

Rs. 

Indian Income :— 




1. 

Income from Salary 

3,600 

.3,000 

3,600 

2. 

Income from Securities 

7,500 

Rsoo 

7.500 

3. 

Income from Business 

10,500 

10,500 

10,500 

4. 

Income from Dividend 

500 

500 

500 



22,100 

22,100 

22,100 


Less loss on property 

500 

500 

500 



21,600 

21,000 

21,600 

Foreign Income : — 




1. 

Remitted Income 

9,600 

9,600 

— 


2. Unremitted Income: 

Prom business con¬ 
trolled in India 8,000 8,000 

Less loss 500 500 

"77500 X50(T 3,000* — 

Property Income 1,500 

"97000" 4,500* 

Total Income 35,700 


34,200 21,600 
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Notes'. —1. Foreign income in case of non resident is 18,600. Therefore his 
total world Income-^Rs. 40,200 (Rs, 21,600 plus Rj. 18,600) 

2. * After deduction of the statutory allowance of Rs. 4,500. 

3, According to tbe Finance Act of 1951 income tax fiom the non-rcsi- 
dent will be charged on his total income at the maximum rate 
and his total world income shall not be taken into account as 
heretofore. 

(2) The taxable income of an individual for the year 
ended 31st March 1951 consisted of (a) Rs. 13,500 from a pro¬ 
fession in taxable territories, and, (b) Rs. 10,500 from property 
situated outside the taxable territories of which Rs. 3,000 was 
brought into taxable territories. 

Work out the amount of income tax he would be required 
to pay for the financial year 1951-52 if he were (i) a non-resi¬ 
dent (ii) a resident not ordinarily resident, and (iii) an ordinary 
resident.. 

Solution: - 


Resident 

Resident but 

Non 

and 

not 

resident 

ordinarily 

ordinarily 


resident 

resident 


Indian Income. 

Rs. 

Rb. 

Rs. 

Income from 

Profession 13,500 

13,500 

13,500 

Less l/5th earned 

income allowance 2,700 

2,700 

2,700 

10,800 

10,800 

10,800 

Foreign Income. 

(i) Remitted Income 3,000 

3,000 

— 

(ii) Unremitted Income 

in excess of 4,500 3,000 

— 

— 

Total 16,800 

13,800 

10,800 


Total 
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Tax Paj able :— 

Tax. 

Rs. as. 

1 . Resident and ordinarily resident 2,098 - 7 

2. Resident but not ordinarily 

resident 1,423 - 7 

3. Non Resident • 2,700 - 0 

(at the maximum rate) 


Surcharge. 
Rs. as. 
104 - 15 

71-3 
135 - 0 


Vo/*:— As per the provisions of Finance Act 1951, no distinction is made 
between Commonwealth non-residents and non-commonwealth non¬ 
residents. 


A resident assessee (whether ordinarily resident or not 
ordinarily resident) is liable to be taxed on all income which 
had accrued or arisen to him outside the taxable territories 
after the 1st April 1933 and before the beginning of the previous 
year and brought into taxable territories during the previous 
year. By the amendment of the Act in 1933, it was provided 
that all income earned before 1st April 1933 5 will be exempt 
even if it was brought into British India afterwards and that 
income earned after 1st April 1933 will be taxed when brought 
into British India. 

If an income earned after 1st April 1933 and before the 
beginning of the previous year at one place in a Part B state, 
is brought during the previous year to another place in the 
same part B state, it will not be liable to income tax. It will 
be liable to tax only if it is brought into or received in any part 
ot the taxable territory other than that merged territory. 

Illustration 

Shri Raja Ram, resident of Agra (an ordinary resident of 
U.P.), earned an income of Rs. 9,000 from salary during the 
year ended 31st March 1948, from Gwalior state and invested 
the amount in Gwalior. 

In hiB assessment for 1948-49, this b mount was not taxed 
because it wap not brought iDto taxable territories but it was 
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included in his total income for the purpose of determining the 
average rate of tax. 

In February 1951, he brought it to Agra and, therefore, 
thiB amount will be included in his total income for the assess¬ 
ment of 1951-52. The rate at which his total income in 1951-52 
will be taxed will be— 

either the rate applicable to his total income minus 
Rs. 9,000, 

or the rate applicable to an income of Rs 9,000, 
whichever alternative produces greater tax. 

If Shri Raja Ram had transferred the amount from 
Gwalior to Indore, it would not have attracted tax because 
Indore is in the same Part B state in which Owaliar is situated. 

If Raja Ram had transferred thia amount to Bombay 
or Jaipur, it would attract tax. 

A non-resident is liable to pay tax— 

(a) On all income received or deemed to be received in 
the taxable territories; and 

(b) on all income accruing or arising or deemed to accrue 
or arise in the taxable territories. 

A short explanation may better be given here of the 
following phrases which have been used in section 4 (1):— 

(i) Income, profits and gains; 

(ii) Received or deemed to be received; 

(iii) Accrue or arise or deemed to accrue or arise. 

The words ‘income > 'profits' and 'gains' are words of 
daily occurence and the difference is more of words than of 
substance. Ordinarily income ia used in general sense while 
profits and gains are used in connection with business earnings. 

Received implies actual receipt while deemed to be 
received means that which law regards as received though not 
actually received, for example;— 
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(a) that amount which has nob been actually received 
but in respect of which entries have been passed in the books of 
accounts kept on mercantile system of Accountancy; 

(b) Provident fund contribution by the employer, or 
interest on the accumulated balance to the credit of an 
employee, in a recognised provident fund, though not actually 
received by the employee, is deemed to be received by him and 
included in his salary for the purpose of his assessment each 
year. 

The words accrue or arhe means more or less the same 
thing. They mean that the income springs up or it comes into 
existence or is earned. Simply accrui ig or anting does not 
mean that it has also been received oi is deemed to be received. 

In respect of income deemei to accrue or arise within the 
taxable territories Section 42 of the Indian Income-tax Act, 
with departmental instru ctions thereon, should be carefully 
read. Departmental instructions are given along with Section 
42 in this book. 

Sub-section 2 of section 4 lays down that for the purposes 
of sub-section (1) where a husband is not a resident in the 
taxable territories remittances received by his wife resident in 
the taxable territories out of any part of his income which is 
not included in his total income shall be deemed to be income 
accruing in the taxable territories to the wife. 

Income in Jammu and Kashmir 

Income in Jammu and Kashmir to a resident is exempt 
from tax if it is not brought into the taxable territories but 
it is included in his total income for the puipose of rate. 
In the case of an ordinary resident it is exempt from 
whatever source it may arise but in the case of not ordinarily 
resident it is exempt only if it arises from a business controlled 
in or a profession set up in India. Lhe .statutory allowance of 
Rs. 4,500 in respect of unremitted foreign income under pro¬ 
vision 3 to Section 4 (1) is allowed from unrernitted Jammu and 
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Kashmir income also provided the allowance has not already 
been absorbed in other unremitted foreign income. 

This Jammu and Kashmir income when brought into tax¬ 
able territories in a subsequent year will be taxed along with 
the other income of the assessee, if any, but since this income 
has already once influenced the rate of tax charged fr) n him 
( in the year of the accruel of income ) the rate of tax this year 
(the year of receipt of Jammu and Kashmir income) will be— 

either the one applicable to the total income minus the 
remittances, 

or that applicable to the amount of remittances only, 
whichever alternative produces the gt eater tax. 

In the case of non-resident assessees since the income in 
Jammu and Kashmir state is from outside the taxable terri¬ 
tories it is not taken into account for the purpose of tax under 
this Act. 

Income in Part B States 

From 1st April 1950, Income-tax law has been made 
applicable to all Part B States also except Patiala and East 
Punjab States Union to which it was applied from April 13, 1950 
Before 1st April 1950 Indian Income tax Act was not appli 
cable to any of the States now comprised in Part B States. 

For the purpose of income-tax Part B States may be 
classed under two heads :— 

(i) those which had income-tax laws of their own; 

(ii) thos^ which had no income-tax at all. 

In the case of those Part B States which had no income- 
tax at all, in order that all of a sudden the burden of tax may 
not be felt very heavy specially lower rates than the Indian 
rates have been prescribed for the assessments of 1950-51 and 
1951-52, and it is proposed that they may be gradually en¬ 
hanced so that in 5 years they may be brought at par with the 
Indian rates which are rather pretty high. During the same 
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period rates of those Part B States which had their own income- 
tax may also be brought in line with the Indian rates. 

Kates of income-tax and super-tax for those Part B 
States which had no income-tax before they merged, for assess¬ 
ments of 1950-51 and 1951-52, prescribed the Central Govern¬ 
ment by rule made under Section 60 -A of the Income-tax Act 
are as follows:— 

Rates of Income-tax 

In the case of every individual, Hindu undivided family, 
unregistered firm and other association of persons ;— 

Income Hate 

On the first Rs. 2,000 of total income Nil 

On the next Rs. 3,000 of ,, ,, 2 pies in the rupee 

On the next Rs. 5,000 of ,, ,, 4 pies ,, 

On the next Rs. 5,000 of ,, ,, 9 pies „ 

On the balance of total income 16 pies „ 

Provided that— 

(i) no tax shall be payable on a total income which does 
not exceed Rs. 5,000, and 

(ii) the income-tax payable shall in no case exceed half 
the amount by which the total income exceeds 
Rs. 5,000. 

In the case of every company, on the whole of the total 
income 16 pies in the rupee. 

Rates of Supertax 

In the case of every individual^ Hindu undivided family 
unregistered firm and other association of persons :— 

Income Rate 

On the first Rs. 30,000 of total income Nil 

On the next Rs. 10,000 of total income 1 anna in the Tupee 
On the next Rs. 30,000 of total income 1 £ annas in the rupee 
On the next Rs. 30,000 of total income 2 annas in the rupee 
On the next Rs. 50,000 of total income 2£ annas in the rupee 
On the balance of total income 3 annas in the rupee 
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In the case of every company— 

On the whole of total income— 

(a) half anna in the rupee if the total income does not 
exceed Rs. 25,000; and 

(b) one anna in the rupee if the total income exceeds 
Rs. 25,000. 

Provided that a rebate at the rate of 2 pies and 4 pies 
per rupee respectively of the total income shall be allowed in 
the case of every company which in respect of its profits liable 
to tax for the year ending 31st March 1951 and 1952 has made 
the prescribed arrangements for the declaration and payment 
in the State concerned of the dividend payable out of such 
profits and for the deduction of super iax from dividends in 
accordance with the provisions of section 18 (3D) or (3E) of 
the Income-tax Act, 1922, 

Rates of income tax and super tax in Part B States for 
the time being, therefore, shall be :— 

(a) in those States which had income-tax before merger, 
their own rates: and 

(b) in those States which had no income-tax, the above 
rates as prescribed by the Central Government, 

A person who is resident (ordinarily resident or not ordi¬ 
narily resident) in any Part A or C State and has income also 
in any Part B State, where rates of tax are lower than the 
Indian rates, is entitled to rebate of tax on his Part B 
State income included in his total income. The amount of 
rebate will be the difference of tax on Part B State income 
calculated — 

(a) on the basis of average rate applicable to his total 
income calculated according to Indian rates; and 

(b) on the basis of average rate applicable to his total 
income calculated according to that Part B State rates. 

That is to say he will be required to pay tax on his total 
income according to Indian rates minus the rebate as, worked out 
above. In calculating tax at Indian rates and in working out 
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average rates (both according to Indian rates and Pait B State 
rates) allowance on earned inoome, if any, included in the 
total income, will be granted. 

Foreign income of the residents of Part B States will also 
be charged at the same rate at which their income in the State 
itself is charged. 

Exemptions: 

Subjection 3 of Section 4 : 

(1) Following income is exempted from payment of both, 
income-tax and super-tax, and is not included in the total 
income even for the purpose of calculating the average rate: — 

(i) Any income derived from property held under trust 
or other legal obligation wholly for religious or charit¬ 
able purposes, and in the case of property so held in 
part only for such purposes, the inoome applied, or 
finally set apart for application thereto. 

(ia) Any income derived from business carried on on 
behalf of a religious or charitable institution when the 
income is applied solely to the purposes of the 
institution and— 

(a) the business is carried on in the course of the carry¬ 
ing out of a primary purpose o i the institution, or 

(b) the work in connection with the business is mainly 
carried on by beneficiaries of the institution. 

The word ‘property’ in this clause has a wider meaning. 
It includes securities, business or a share in business. ‘Held 
under trust or other legal obligation’ means that a legal and 
walid tiust has been formed with some property for a religious 
or charitable purpose. ‘Religious and charitable purpose’ include 
relief to the poor, education, medical relief and advancement of 
any other object of general utility, that is such utility as is 
available to the general public as distinct from any particular 
section. 

(ii) Any income of a religious or charitable institution 
derived from voluntary contributions and applicable 
solely to religious or charitable purposes. 
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(iii) The income of local authority except income from a 
trade or business carried on by the authority so far as 
that income is not income arising from the supply of a 
commodity or service within its own jurisdictional area. 

(iv) Interest on securities which are held by, or are the 
property of, any Provident Fund to which the Piovi- 
dent Fund Act, 1925, applies, and any capital iiains of 
the Fund arising from the sale, exchange or transfer 
of such securities. 

The word ‘securities’ here has wider meaning than what 
it has in section 8 of this Act. 

(v) Omitted. 

(vi) Any special allowance, benefit or perquisite specifi¬ 
cally granted to meet expenses wholly and necessarily 
incurred in the performance of the duties of an office 
or employment of profit. 

This provision is slightly different from the new proviso 
added to clause (1) of Section 7. In this case in respect of the 
allowance specifically granted by the employer to his em¬ 
ployee to meet expenses wholly and necessarily in the perform¬ 
ance of his duties of office it is immaterial for obtaining 
exemption of the whole amount whether the whole of it has 
been spent or a part only. Proviso to clause (1) of section 7 
enacts that tax shall not be payable in respect of any sum 
which the assessee by the conditions of his employment is 
required to spend out of his remuneration wholly, necessarily, 
and exclusively in the performance of his duties. 

(vii) Any receipts not being capital gains chargeable 
according to the provisions of Section 12B and not 
being receipts arising from business or the exercise 
of a profession, vocation or occupation, which are of 
a casual and non-recurring nature, or are not by way 
of addition to the remuneration of an employee. 

Capital Gains were madd taxable by Aot XXII of 
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1947, and remained in force for two years only—1947-1948 and 
1948-49. 

(viii) Agricultural income. 

(ix) Any income received by trustees on behalf of a re¬ 
cognised provident fund as defined in clause (a) of 
Section 58 A. 

(x) Any income received— 

(a) by the ruler of an Indian State as his privy purse 
under article 291 of the Constitution; 

(b) by a Consul General, C >nsul, Vice-Consul or Consular 
Agent of a foreign State, as remuneration from such State for 
service in such capacity; 

(c) by a person employed by the consulate of a foreign 
State, not being a citizen of India, as remuneration from such 
foreign State for service in such capacity; 

(d) by a Trade Commissioner or other official representa¬ 
tive in the taxable territories of the Government of any part of 
the Commonwealth or of a foreign Government, as his official 
salary, if the official salary of the corresponding officials, if any, 
of the Central Government resident for similar purposes in the 
country concerned enjoy a similar exemption in that country. 

(e) by a member of the staff of a Trade Commissioner or 
official representative referred to in sub-clause (d). as his official 
salary, when such member is a subject of the country represent¬ 
ed, and the country represented has made corresponding pro¬ 
visions for similar exemptions in the case of members of the 
staff of the corresponding officials of the Central Government. 

(xi) With effect from 2nd day of September, 1939, the 
income chargeable under the head ‘"Salaries” of a 
Napalese member of the Nepalese Military Force 
serving with his Majesty’s Forces or after the com¬ 
mencement of the Constitution with the Armed 
t Forces of Union or of any member of an Indian State 
Force so serving and any other income accruing or 
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arising without the taxable territories which is receiv¬ 
ed in or brought into the taxable territories by any 
such member while the Force to which he belongs 
is serving with His Majesty’s Forces or after the 
commencement of the Constitution with the Armed 
Forces of the Union. 

(xii) Any income chargeable under the head "Income from 
Property” in respect of any building the erection of 
which is begun and completed between the 1st day 
of April, 1946, and the 31st day of March, 1952 
(both dates inclusive), for a period of two years from 
the date of such completion. 

This exemption is granted in order to encourage private 
construction of residential buildings. In the same way con¬ 
cession is also granted in the form of additional depreciation 
allowance to encourage construction of buildings for the purposes 
of business, profession or vocation. 

(xiii) any income of a scientific research association which 
is, for the time being, approved for the purposes of 
clause (xiii) of sub-section (2) of section 10 where the 
income is applied solely to the purpose of that asso¬ 
ciation and accrues or arises after the 31st day of 
March, 1949.-"""' 

Following are some of the further exemptions under this 
head that are granted by notifications of the Finance Depart¬ 
ment issued under Section 60, of the Income Tax Act : 

(1) Salary or allowance paid by a State in India during 
the period of deputation to any person deputed by the State for 
training in taxable territories. 

(2) Scholarships granted to meet the cost of education. 

(3) Yield of Post Office Cash Certificates or National 
Saving Certificates. 

(4) Interest on deposits in the Post Office Savings Bank. 

(5) The income of a University or other educational 
institution existing solely for educational purposes and nob for 
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purposes of profit. 

(6) A number of allowances to different military 
persunnel. 

(7) The perquisite represented by the right of any of the 
officers specified in the list below to occupy free of rent as a 
place of residence any premises provided by the Central Govern¬ 
ment or State Government as the case may bo. 

List of Officers : 

1. President of the Indian Union. 

2. The Commandcr-in Chief 
The Governor of w State. 

4. Chief Commissioner. 

(8) Irrecoverable rent under the head ‘property* a3 
explained in section 9. 

(9) When in any year an assessee has ceased to be an 
employee participating in a recognized Provident Fund and has 
been declared by the employer maintaining the fund not to be 
eligible to receive the whole of the accumulated balance due to 
him. so much of his income as is assessable for that year shall 
be exempted from income-tax and shall be excluded from the 
computation of his total income for the purposes of the said Act 
as is equivalent to so much of the accumulated balance due to 
him as has not been paid or is not payable to him, and if such 
amount exceeds the amount of his income in that year, so much 
of his income in the following year or years as is equal to the 
amount of such excess shall be so exempted and excluded in 
such year or years. 

(2 Income included in total income but exempt from both 
income-tax and supertax 

1. Profits of any co-operative society other than the 
Sani Katta Salt-owners’ Society in the Bombay Presidency or 
the dividends or other payments received by the members of 
any such society out of such profits provided the profits of a 
co-operative society shall not be deemed to include any income; 
profits or gains from— 
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(i) investments in securities or property as referred to 
in sections 8 and 9 respectively, 

(ii) dividends, or 

(iii) the ‘other sources’ referred to in section 12. 

Whole of the income of co operative society do ini insur¬ 
ance business is exempted from payment of tax. 

2. According to the pro\isions of mb section (2j fct of 
section (14) unrcmitted income of Jammu and Kashmir State 
unless it is taxable under section 42, on account of business 
connection with the taxable territories 

(3t Income included in total income but exempt from 
income-tax and not from super-tax 

[Ref. Sec. 16 (l) (a)] 

*1. Second Provisio to subsection 1 of Secoion 7: Sums 
deducted by Government from the salary of a Government 
servant for securing to him a deferred annuity or for making 
provision for his wife or children, not exceeding one- sixth of 
his salary; 

2. Second and, third provisos to Section 8: Interest from 
tax-free Government securities; 

3. Sub section ( 2) of Section 14: Share of profits from an 
unregistered firm or other association of persons on which 
tax has already been paid by the firm or the association as 
the case may be. If the profits of the firm or association of 
persons have also been subjected to super tax, the share 
of profit of partner in the firm or member of the association 
will be exempted both from super-tax and Income-tax. 
(Sec. 55 second proviso). 

A non-resident partner’s share of profit in a registered 
firm which is taxed in the hands of the firm is included in the 
total income of the non-resident in his individual assessment 
but is exempted from income-tax and not super-tax. 

4. Sub-section (1) of Section 15: Premium paid by an 
assessee for asssessee’s own life insurance or the life insurance 
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of assessee’s wife or husband, or in respect of a contract for 
a deferred annuit y on the life of the cassessee or on the life 
of a wife or husband of the assessee. 

*5. Sub-section (2) of Section h’>: In the case of Hindu un¬ 
divided family any sum paid to effect insurance on the life of 
any male member of the family or of the wife of any male 
member. 

\'ole Amount of insurance premium (not payment in respect of contract of 
deferred annuity) paid is exempted only up to 10 per cent, ot the sum 
insured. Any amount paid in excess ol it is not exempted. 

*6. Contributions made by the assessee to any Provident 
Fund to which the Provident Fund Act, of 1925, applies. 

*7. Contributions to recognised provident fund, both by 
the employer and the employee and interest on the accumulated 
balance to the credit of the employee, subject to certain condi¬ 
tions are exempted from payment of tax as per the provisions 
of section 5 8-F (1) and (2). Contributions made by an employee 
to an approved superannuation fund are also exempted accord¬ 
ing to provisions of section 58-R. 

Notr: —All the items put together out ot those marked with an asterisk should not 
exceed one-sixth of the total income or six thousand lupees, whichever 
is 1 r*ss in the case of an individual and one-sixth cf total income or twelve- 
thousand rupees, whichever is less, in the case of a Hindu undivided 
family Total income for this purpose of a member of a recognised pro¬ 
vident fund should include his own contribution to the fund and not the 
employer’s contribution and interest. Interest on accumulated balance of 
recognised provident fund included in the total income of the assessee 
should not exceed one-third of his salary for the year and the rate at 
which the interest has been earned should not be more than the 
prescribed rate (6 per cent, per annum for the time being). According to 
the Finance Act of 1951 earned income allowance has been fixed at 
one-fifth portion of the earned income with a maximum of Rs. 4,000. 

(4) Income exempt from super-tax but not from income-tax 

So much of the income of any Investment Trust Company 
as is derived from dividends paid by any other company which 
has paid or will pay Super tax in respect of the profits out of 
which such dividends are paid. 
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For this purpose an Investment Trust Company must 
satisfy the following conditions:— 

(i) It is a company having for its principal business the 
acquisition and holding of investments in the stocks, 
shares, bonds, debentures or debenture stocks of other 
companies or in securities issued by public authorities. 

(ii) It is not a company formed for the purposes of, or 
engaged in, acquiring or exercising control over any 
other company or group of companies or enabling 
any other persons to acquire or exercise such control, 

(iii) It is a company deemed under clause (b) of the ex 
planation to sub-section (1) of section 23-A of the 
said Act, to be a company in which public ate subs¬ 
tantially interested. 

(5) Exemption of proportion of earned income 

(See Section IcA) 

( 6 ) Exemption on account of donations for charitable 
purposes. 

(See Section 15B) 

( 7 ) Exemption from tax of newly established industrial 
undertaking. 


(See Section 15C) 



SECTION 5 


INCOME-TAX AUTHORITIES 

(1) There shall be the following classes of income 
tax authorities for the purposes ol ifiis Art, namely— 

(a) The Central Board of Revenue,, 

(b) Commissioners of Income-tax, 

(c) Assistant Commissioners of Income-tax who 
may be either appellate Assistant Commis¬ 
sioners of Income-tax or Inspecting Assistant 
Commissioners of Income-tax, 

(d) Income-tax Officers. 

(2) The Central Government may appoint a 
Commissioner of Income-tax for any area specified in the 
order of appointment, and may appoint Commissioner, of 
Income-tax, not more than three in all, eich to discharge, 
without reference to area, and to the exclusion of any 
Commissioner appointed for any area, the functions of a 
Commissioner in respect of any cases or classes of cases 
assigned to him by the Central Board of Revenue. 

(3) The Central Government may appoint as 
many Appellate or Inspecting Assistant Commissioners of 
Income-tax and Income-tax Officers as it thinks fit. 

(4) Appellate Assistant Commissioner of Income- 
tax shall be under the direct control of the Central Board 
of Revenue and shall perform their functions in respect 
of such persons or classes of persons or of such incomes 
or classes of incomes, or in respect of such areas as the 
Central Board of Revenue may direct, and, where such 
directions have assigned to two or more appellate Assistant 
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Commissioners of Income-tax, the same persons or classes 
of persons or the same incomes or classes of income or the 
same area in accordance with any orders which the 
Central Board of Revenue may make for the distribution 
and allocation of the work to be performed. 

(5) Inspecting Assistant Commissioners of Income- 
tax and Income-tax Officers shall perform their functions 
in respect of such persons or classes of persons or of such 
incomes or classes of income or in respect of such areas as 
the Commissioner of Income Tax may direct, and, wnerc 
such directions have assigned to two or more Inspecting 
Assistant Commissioners of Income-tax or Income-tax 
Officers the same persons or classes of persons or the same 
incomes or classes of income or the same area in accor¬ 
dance with any orders*which the Commissioner of Income- 
tax may make for the distribution and allocation of the 
work to be performed. The Commissioner may, with the 
previous approval of the Central Board of Revenue, by gene¬ 
ral or special order in writing, direct that the powers con¬ 
ferred on the Income-tax Officer and the Appellate Assistant 
Commissioner by or under this Act shall, in respect of 
any specified case or class of cases, be exercised by the 
Inspecting Assistant Commissioner and the Commissioner, 
respectively, and, for the purpose of any case in respect of 
which such order applies, references in this Act or in 
any rules made hereunder to the Income-tax Officer and 
the Appellate Assistant Commissioner shall be deemed to 
be references to the Inspecting Assistant Commissioner 
and the Commissioner respectively. 

(6) The Central Board of Revenue may, by noti¬ 
fication tin the official Gazette, empower Commissioners 
of Income-tax, Appellate or Inspecting Assistant Cornmis- 
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sioner of Income-tax and Income-tax Officers to perform 
such functions in respect of such classes of persons or such 
classes of income, or such areas as may be specified in the 
notification, and thereupon the functions so specified shall 
cease to be performed in respect of the specified classes 
of persons or classes of income or area by the other 
authorities appointed under sub-section (2) and (3). 

(7) Assistant Commissioners of Income-tax and 
Income-Tax Officers shall, for the purposes of this Act, 
be subordinate to the Commissioner of Income Tax for 
the area in which they perform their functions, or where 
they perform functions assigned to them by a Commis¬ 
sioner of Income-tax appointed without reference to area, 
to that Commissioner 

(7A) The Commissioner of Income-tax may trans¬ 
fer any case from one Income-tax Officer subordinate 
to him to another, and the Central Board of Revenue may 
transfer any case from any one Income-tax Officer to 
another. Such transfer may be made at any stage of the 
proceedings, and shall not render necessary the re-issue of 
any notice already issued by the Income-tax Officer from 
whom the case is transferred. 

(8) All Officers and persons employed in the 
execution of this Act shall observe and follow the orders, 

insiructions and directions of the Central Board of 
Revenue : 

Provided that no such orders, instructions or direc¬ 
tions shall be given so as to interfere with the direction 
of the Appellate Assistant Commissioner in the exercise 
of his appellate functions. 

From the point of view of their functions. Income-tax 
authorities can be divided into two groups— 

(a) Administrative (b) Judicial. 
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In the Adminntrative Group are included :— 

(Lj Tin Central Board of Revenue, 

(2) The Commissioners of Income-tax,— 

(i) Provincial oi Local (ii) Central 

(3) The Inspecting Assistant Commissioners, and 

(4) The Income-tax Officers. 

In the Judicial viroup are included:— 

(1) The Income-tax Officer 

(2) The Appellate Assistant Commissioner, and 

(3) Commissioner of Income-tax. 

In the first instance the Income-tax Officer exercises the 
judicial function He calls for a return of income of the assessee 
and makes the assessment. If the assessee is dissatisfied with 
the judgment of the Income-tax Officer he can appeal against 
his order to the Appellate Assistant Commissioner. Appellate 
Assistant Commissioners are directly under the control of the 
Central Board of Revenue and their duties are purely judicial. 
So that they may discharge their duties fairly the following 
instructions have been issued by the Central Board of Revenue 
to the Appellate Assistant Commissioners :— 

(a) that they are not to seek the advice of the Central 
Board of Revenue on any point arising in cases before them. 

fb) that they should make their decisions to the beat of 
their judgment; and 

fc) that their promotions and prospects will not depend 
on whether their decisions go against the Revenue. 

Under Sections 33 A and 33B, the Commissioner of Income- 
tax, on his own initiative, may call for record of any case 
pending before, or decided by, any of his subordinates and 
decide the case or revise the order, as the case may be. Under 
Section 33 A the assessee can also apply to the Commissioner 
requesting him tor the revision of an order of his subordinate. 

Against the judgment of the Appellate Assistant Commis¬ 
sioner both the assessee as well as the Department have the 
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right of making a second appeai to the Appellate Tribunal form¬ 
ed under Section 5 A. The decisions of the Appellate Tribunal 
are final except that on a point of law reference may be made 
to the High Court, in which case the Appellate Tribunal while 
passing order should keep in view the judgment of the High 
Court. Against the judgment of the High Court an appeal 
lies with the Supreme Court of India provided the High Court 
certifies the case to be fit to be taken to the Supreme Court. 



SECTION 5 A 


APPELLATE TRIBUNAL 

(1) The Central Government shall appoint an 
Appellate Tribunal consisting of as many persons as it 
thinks fit to exercise the functions conferred on the 
Appellate Tribunal by this Act. 

(2) The Appellate Tribunal shall consist of judi¬ 
cial members and accountant members as hereinafter 
defined : 

Provided that the Tribunal shall not be deemed to 
be invalidly constituted merely by reason of a temporary 
inequality caused by the death, retirement or removal of 
any member. 

(3) A judicial member shall be a person who has 
exercised the powers of a District Judge or who pos messes 
such qualifications as are normally required for appoint¬ 
ment to the post of District Judge ; and an accountant 
member shall be a person who has, for a period of not 
less than, 6 years, practised professionally as a Registered 
Accountant enrolled on the Register of Accountants main¬ 
tained by the Central Government under the Auditor’s 
Certificate Rules, 1932 

Provided that the Central Government may appoint 
as an accountant member of the Tribunal any person not 
possessing the qualifications required by this sub section, 
if it is satisfied that he has qualifications and has had 
adequate experience of a character which render him 
suitable for appointment to the Tribunal. 

(4) The Central Government shall appoint a 
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judicial member of the Tribunal to be president thereof 

(5) The powers and functions of the Appellate 
Iribunal may be exercised and discharged by Benches 
constituted from members of the Tribunal by the presi¬ 
dent of the Tribunal 

(6) Save as hereinafter provided a Bench shall 
consist of one Judicial Member and one Accountant 
Member : 

Provided that the President or any other member 
of the Tribunal specially authorised in this behalf by the 
Central Government may, sitting singly, dispose of any 
case which has been allotted to the Bench of which he is 
a member and which pertains to an assessee whose total 
income as computed by the Income tax Officer in the 
case does not exceed Rs. 15,000: 

Provided further that the President may, for-the 
disposal of any particular case, constitute a special 
Bench consisting either of two Judicial Members and one 
Accountant Member or of one Judicial Member and two 
Accountant Members. 

(7) If the members of a Bench differ in opinion on 
any point, the point shall be decided according to • the 
opinion of the majority, if there is a majority; but if the 
members are equally divided, they shall state the point or 
points or which they differ, and the case shall be referred 
by the President of the Tribunal for hearing on such 
point or points by one or more of the other members of 
the Tribunal, and such point or points shall be 
decided according to the opinion of the majority of the 
members of the Tribunal who have heard the case, 
including those who first heard it. 
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(8) Subject to the provisions oi this Act, the 
Appellate Tribunal shall have power to regulate its own 
procedure, and the procedure of Benches of the Tribunal 
in all matters arising out of the discharge of its functions, 
including the places at which the Benches shall hold their 
sittings. 



SECTION 6 

HEADS OF INCOME CHARGEABLE TO INCOME-TAX 

Save as otherwise provided by this Act, the follow¬ 
ing heads of income, profits and gains, shall be chargeable 
to income-tax in the manner hereinafter appearing, 
namely:— 

(i ) Salaries. 

( ii) Interest on Securities. 

(iii) Income from property. 

(iv) Profits and gains of business, pjJ^jion or 
vocation. 

( v) Income from other sources. 

(vi) Capital gains. 

The last head of income was added in 1947 when Capital 
gains Tax was introduced. This tax was abolished after remain¬ 
ing in force for two years so that again there are only five heads 
under which the taxable income of an assessee is grouped. Prior 
to the amendment of the Act in 1939, the (iv) head of income was 
divided into two heads- (i) Profits of business (Section 10) and 
(ii) Professional earnings (Section 11). Since the method of 
computing profits under both the heads is the same, by the 
amendment of the Act in 1939 the two heads of income have 
been combined as in (iv) above under section 10, and section 11 
of the Act has been deleted. 

Income-tax is a single tax calculated on the total income of 
the assessee. The total income is classified under different heads 
because there are separate methods of calculating income under 
each head. More than one items of income (or loss) under one 
head are grouped together under that head, e g. an assessee may 
have several items of Ijouse property or may be interested in 
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several business concerns. The net income net or loss under each 
head is then put together and totalled—the items of losses, if 
any, being set off against items of income [sub-section (1) of 
section 24J. Th is forms the total income of the assessee for the 
purpose of his assessment. 



SECTTON 7 


INCOME-TAX ON SALARIES 

(1) The tax shall be payable by an asscssec under the 
head “Salaries” in resp* ct of any salary or wages, any 
annuity, pension or gratuity, and any fees, commissions, 
perquisites or profits in lieu of or in addition to, any 
salary or wages, which are due to him, whether paid or 
not, or arc paid by or on behalf of, the Government, 
a local authority, a company, or any other public body 
or association, or any private employer; and for the pur¬ 
poses of this subsection advances by way of l^ifer other¬ 
wise of income c hargeable under this l^^^Rhall be 
deemed to be salary due on the date when 1HT advance 
is received : 

Provided that the tax shall not be payable in 
respect of any sum which the assessee by the conditions of 
jis employment is required to spend out ol his remunera¬ 
tion wholly, necessarily and exclusively in the performance 
off his duties : 

f 

, Provided further that the tax shall not be payable 
irj respect of any sum deducted from the salary payable 
hr or on behalf of the Government to any individual, 
b,eing a sum deducted in accordance with the conditions 
of his service, for the purpose of securing to him a deferred 
annuity or making provisions for his wife or children, 
provided that the sum so deducted shall not exceed one- 
sixth ofdh<i-i»a]ary : 

Provided further that*where tax is deducted at the 
source under section 18, the assessee shall not be called 
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upon to pay the tax himself unless he has received the 
salary without such deduction; i* ' 

Explanation 1. The right of a person to occupy free 
of rent as a place of residence any premises provided by 
his employer is a perquisite for the purposes of this sub¬ 
section. 

Explanation 2. A payment due to or received by an 
assessee from an employer or former employer from a 
provident or other fund is to the extent to which it dges 
not consist of contributions by the assessee or interest on 
such contributions profit received in lieu of salary for 
the purpose's of this sub-section, ..unless the payment is 
mad'' solely as compensation for loss of employment and 
not by vwfcof remuneration for past services. 

Pro^Bcd that nothing herein contained shall render 
liable to income-tax any payment from a provident fund 
to which the Provident Fund Act, 1925 (XIX of 1925) 
applies, or any payment from a recognised provident 
fund within the meaning of Chapter IXA if such payment 
is exempted from payment of income-tax under the 
provisions of Chapter IXA, or any payment from am 
approved superannuation fund within the meaning cif 
Chapter IXB made on the death of a beneficiary or i n 
lieu of or in commutation of an annuity, or by way erf 
refund of contributions on the death of a beneficiary op 
on his leaving the employment in connection with which 
the fund is established. 

(2) Any income which would be chargeable under 
this head if paid in the taxable territories shall be deemed 
to be so chargeable if paid in the State of Jammu and 
Kashmir by or on behalf of the Central Government or 
the Government of any State other than the State of 
Jammu and Kashmir. 
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‘Wages and salary’ is compensation for pain taken for, 
and service rendered to, another person. Though wages and 
salaries may be taken to mean one and the same thing, the 
word ‘salary 5 is used for payment for higher type of work, 
whereas the word ‘wages’ denotes earnings of labourers and 
artisans only. The head ‘salaries’ includes in addition to salary 
and wages— 

(i) annuity which means an yearly payment of money, 
in the natuie of income, to an employee after his 
retirement, either for the whole of his life or for a 
number of years only, in lieu of his past services 

(ii) pension which means monthly or other periodical 

payment to an employee, after his retirement, in 
% , 

respect of past service. 

(iii) gratuity which means a free gift or present or a 
lumpsum amount by an employer to his employee in 
recognition of his loyal and faithful service in the past, 

Bonus paid by an employer to an employee is tax¬ 
able in the hands of an employee as gratuity. 

(iv) fees and ccmmis&ion w hich denotes remuneration paid 

the employer for odd jobs done by the employee, e. g . 
commission paid to the Director of a company for 
guaranteeing company’s overdraft with a bank, or 
paid to a secretary for negotiating sale of a branch of 
company’s business. Fees and commission may 
sometimes be paid even gratis to an employee. 

(v) 'perquisite means any casual emoluments, fee or 

profit, attached to office, or position, in addition to 
salary or wages. Ordinarily they are of a voluntary 
nature (though in some cases they may be even obli¬ 
gatory) and are payable only during the period of 
service, e. g. ’ 

(a) income tax and super-tax paid on the salary, or 
insurance paid on the policy of the employee by the employer, 



70 INCOME-TAX LAW AND ACCOUNTS [SEC. 7 

fb Passage money paid by an employer to his employees 
for going home; 

(cj House-rent allowance paid, or the value of the rent- 
free quarters (with a maximum of 10 per cent, of the salary) 
provided, by the employer to his employee. It is to be in¬ 
cluded in salary and taxed even though residence in a particular 
town or in a particular building may he absolutely necessary for 
proper performance of the employee’s duty towards his em¬ 
ployer, such as in the case of currency officer a sub-inspector of 
police or a warden of a hostel. It is not exempted on the 
ground that these employees, in any case, had to provide for 
their personal and their family’s residence and the perquisite, 
therefore, is not wholly spent on the performance ot his duty 

towards the employer. Perquisite such as free tiffin or services 
" « 
of personal orderlies are not taxable. 

Basis of Liability : 

An assessee’s liability in respect of income-tax on salary 
arises on the basis of salaries ‘which are flue to him from, 
whether pi id or not, or are paid by When salary has become 
due to an employee he has to be chimed ineo n-* r ix on it irres¬ 
pective of the fact whether it is actually p\'d to him or not. 
Under this principle it may he possible sometime- that income 
tax may be charged on salaries (on th > basis of salary due) 
which for certain reasons may never be received by the assessee. 
To obviate this or another hardship which the assessee may feel 
when called upon to pay income tax on salary which he has not 
actually received, provision has been mile of an administra¬ 
tive action by which relief may ho given or collection of tax 
may be held over, as the case miy be In the case of all irov- 
ernmenf servants, and practically all other employees, salary for 
a month, though it accrues on the list day of that month, 
it becomes due on the first day of the next month follow¬ 
ing, for example, though it ace* ues on the 1 «st day of the 
month, it salary for the month of June becomes due and 
payable on the 1st of July and not at +he close of the 30th 
June, although by that date it has been earned. Salary for the 
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month of March becomes due on 1st April and, therefore, is 
included in the next year’s income of the assessee. 

Advance salary taken by an employee is treated in his 
hands as income under the head 'salaries’ on the date of reoeipt 
and taxed as such. A house-building advance, of course, is a 
loan and not advance salary. Salary withheld under the orders 
of the court is taxable income. 

Deduction of tax at source : 

Income tax on salary is deducted at source. Under sec- 
tion 18 (2) any person responsible for paying any income 
chargeable under the head “salaries” is required, at the time of 
payment, to deduct income-tax and super-tax, if any, on the 
amount payable at the rate representing the average of the 
rates applicable to the estimated total income of the assessee 
under this head. 

According to the provisions of Section 21, of the Indian 
Income Tax Act every employer (whether a government office, 
local authority, company, other public body or association or 
private employer) is required to prepare and deliver to the 
Income tax officer within 30 days from 31st diy of March in 
each year, 

(i) a statement of the names of all those persons who 
received, or to whom was due, Rs. 1600 as salary 

during the previous year; 

(ii) The amount of salary received by or due to each 
such person and 

(iii) The amount deducted (at source) in respect of income** 
tax and super-tax from the income of each such 
person. 

Rate of tax : 

Income under the head 'salaries' is charged to inccme-tax 
at the rates of the previous year (that is the rates ofthejear 
in \thich salary is earned) aDd not at the rates of the current 
financial year. 

Wages and salary liable to tax under this section are 
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those paid by Government, a local authority, a company, or 
other public body or association, or any private employer. 
Therefore, salaries or pensions paid by any other employer such 
as a for>ign government or the State of Jammu and Kashmir, 
though taxable, are not charged under this section. They are 
charged under section 12 (income from other sources). 

Accumulated balance of an unrecognised provident fund 
when paid to an employee is taxed to the extent to which it 
exceeds his own contributions and interest thereon (or in other 
words to the extent to which it is made up of the employer’s 
contributions and interest thereon). A payment received by 
an employee from his era ployer or his former employer, incon¬ 
sideration of past services, is taxable unless the payment is 
solely for a breach of contract of employment on the patr oF 
the employer resulting into loss of employment to the employee. 

When an assesses receives salaries in advance or he re¬ 
ceives the amount bo his credit in an unrecognised provident fund 
or he receives a lump sum amouut as reward for past services 
etc. his total income for that year becomes larger than his 
normal income for the year, and thus becomes liable to tax 
at a higher average rate. Under such a circumstance the 
assessee can make representation to th^ Central Government 
who are empowered by section 60 of the Act to grant appro¬ 
priate relief. 

Fictitious salaries : 

Tax is due from an employee on the real salary due to 
him and not on the fictitious salary, if any. In order to satisfy the 
conditions of employment in certain cases a contract may some 
times be made with an employee to pay him a certain salary, 
or a salary higher than the actual one, and at the same tim^ 
another contract is entered into by which he is required to return 
the salary or a part of it as donation, he will either be charged 
no tax on salary or will be charged at a lower amount, as the 
case may be. 
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Tax-free salaries : 

If according to the terms of employment an employee 
receives his salary free of tax, it means income-tax and super¬ 
tax, if any on his salary will be paid on his behalf by the 
employer JJis income under the head ‘salary’ will, therefore, 
be the amount actually received by him as tax-free salary* plus 
the amount of income-tax paid on it bv the employer, and the 
employee shall «jet credit of a n mitt paid as tax by the 
employer, in his assessment 

Tax shall not be pivable by an assessee in respect of any 
sum which Hie assessee by the condition of his employment 
is required to spend out of his remuneration .wholly, necessarily 
and exclusively in the performance of his duties. This provision 
is different from the exemption mentioned in sec. 4 (i)J (iv) 
which referes to separate allowance, benefit or perquisite 
specially granted to meet expenses wholly and necessarily 
incurred. In this case the amount is ihcluded in, and forms 
part of, the remuneration of the employee and out of that re¬ 
muneration he is required to spend. For grant of exemption 
under this provision two conditions are necessary—(i) by the 
contract of service the assessee shoul 1 be required to spend, and 
(ii) such expenditure is required to be incurred wholly, neces¬ 
sarily and exclusively for Hie performance of his duty. Such 
sums as are definitely agreed to be spent by the assessee out 
of his salary are exempted from payment of tax irrespective of 
the fact whether they are actutllv spent or not Oil the other 
hand if the sum is not fixed, only such amounts are deductable 
as are actually spent. -Expenses of conveyance from his resi¬ 
dence to office and back incurred by an employee are not 
allowed to be deducted because in doing so he does not do a 
duty in connection with the work of his office. 

Any compensation received by an employee for breach of 
contract of employment on the part of the employer, resulting 
into loss of employment to’the employee, is not taxable in the 
hands of the employee. Following are the other lumpsum 
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receipts which are exempted from payment of income-t**:— 

(IJ Accumulated balance (contribu ions both, by the 
assessee am] his employer and compound interest thereon) to 
the credit of a i assessee in respect ot Provident Fund which is 
either governed by the Provident Fund Act of 1925, or is a 
Recognized Provident Fund. 

(2) Any sum received from an approved superannuation 
fund on the death of a beneficiary or in lieu of, or in commu¬ 
tation of, an annuity, or by way of refund of contributions on 
the death of a beneficiary, or on his leaving the employment in 
connection with which the fund is established. 

(3) Any sum received in commutation of pension or as 
compensation for death or inj ury. 

Earned Income Relief 

All income chargeable under the head salary is ‘earned 
income’ in the hands of the assessee and, therefore, is entitled 
to earned income relief (Refer Section 15A). The annual accre¬ 
tion to the balance at the credit of an employee participating 
in a recognised provident fund is added to salary in order to 
compute the earned income allowance. Annual accretion means 
additions to provident fund balance during the year—the con¬ 
tributions both by the employer and the employee and interest 
on the accumulated balance. 

Contributions to Provident Fund, unless it is un recognised 
provident fund, is exempt from payment of income-tax in the 
manner explained hereafter. Lite insurance premium on the 
life of the assessee or his wife or husband, is also exempted from 
payment of income-tax according to provisions of this Act. 

[ Refer Section 15 ). 

Provident Fund 

Provident J und means a fund created by an employer 
for the benefit of his employees.. When an employee retires 
from service he is paid the amount of fund due be him and if 
the employee dies during the coujse of service the amount to 
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his credit in the fund is paid to his assignee or legal representa¬ 
tive. During the period of his service the employee regularly 
contributes a certain proportion of his salary towards this fund 
and the employer also adds his share, as agreed upon by the terms 
of contract of service. The amount contributed both by the em¬ 
ployer and the employee is kept in a seperate account of each 
employee and is invested by the employer in approved securi¬ 
ties. In the case of Recognised Provident Fund, the fund is 
vested in two or more trustees, or in the official trustee under 
an irrevocable trust. The amount to the credit of each employee 
goes on multiplying at compound interest and becomes available 
on the death or retirement of the employee. 

There are three classes of Provident Funds to which an 
employee can subscribe :— 

(1) Provident Fund governed by the Indian Provident 
Fund Act of 1925, which is also called Official Provident Fund 
or Statutory Provident Fund; 

(2) Recognised Provident Fund; and 

(3) Un recognised Provident Fund. 

Provident Fund under the Act of 1925 

Such a fund is maintained by a Government or semi 
Government institution like a railway, local authority university 
or college. 

In the case of membership of such a fund the employee’s 
contribution only is taken into consideration and no note is 
taken of the employer’s contribution or interest on the accumu¬ 
lated balance. Employee’s own contribution to the fund is 
included in his total income under the head ‘salary’ and is 
exempted from payment of income tax (but not super-tax) up 
to one sixth of his salary or rupees six thousand, whichever is 
less. If the employee pays any life insurance premium also, 
(which is exempt according to the provisions of the income tax 
law J both his provident fund contribution and life insurance 
premium put together should not exceed one*sixth of his 
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total income (salary plus other income, if any), or rupees six 
thousand, whichever is less. 

When the total amount to the credit of the subscriber is 
paid back to him, he is not liable to pay tax on it, nor is this 
amount included in his total income for rate purposes. It is 
altogether ignored for income tax purposes. 

Recognised Provident Fund : 

It is the fund which is recognised by the Commissioner 
of Income-tax for the pur poses of exemption from income tax. 
In order to secure recognition the provident fund rules must 
confirm to the conditions laid down in section 58 C of the 
Income tax Act and the Income-tax rules made in respect 
theieof. The main conditions to be complied with aie : — 

(1) that the fpnd shall be vested in two or more 
trustees oi in the Official trustee undei m irrevocable trust; 

(2) that the employer sbiil nol be entitled to recover any 
sum whatsoever from the fund except where the employee is 
dismissed fin misconduct or voluntarily leaves employment 
without adequate reasons; 

(II) that in any case such recoveries shall be limited to 
the contributions made by the 1 employer himself; 

(4) that tile subscriptions of the employees and the 
contiibutioms by the emplo er shall be regular and not casual; 

(5) that the employer’s contributions shall not exceed 
the employees’ subscription as a rule; and 

(fi) that the employee shall be employed in Tndi i or the 
principal place of business of the employer shall be in India. 

The Commissioner of Income-tax has the authority tp 
withdraw recognition if and when, he is sitisfied tbit the fund 
contravenes anv of the conditions of its recognition. 

Contributions to a recognised Provident Fund by the em¬ 
ployer and the nnonnt of interest credited to the accumulated 
(balance of the employee are also included in his total income. 



SEC. 7] 


INCOME-TAX ON SALARIES 


77 


The income-tax concessions in respect of Recognised Provident 
Fund are :—- 

Contributions to a Recognised Provident Fund both by the 
employee and the employer taken together are exempt from 
income-tax (but not from super-tax) up to one-sixth of the 
employee’s annual salary or rupees six thousand whichever is 
less, Salary in relation to Provident Fund means an employee’s 
remuneration of a specific monetary amount payable periodi¬ 
cally and does not embrace everything taxable under the 
head 'salaries’. If the contributions made by an employee 
<)fid the employer exceed the one-sixth limit or rupees six- 
thousand whichever is lower, the excess contributions will be 
liable to lax. In addition under section la ^1) an employee can 
also claim icbate of ineo tie tax on hie insuiancc pieiiiiums paid 
by him subject to the limit laid down in section 15 (3) that 
the aggregate of confciituitions both his own and his employer’s 
to the Recognised Provident Fund and the insurance premium 
shall not exceed one ->ixth of his total income or rupees six 
thousand whichever is less. Total income for this purpose will 
be exclusive of the employer’s contribution and the interest on 
the provident fund. 

Interest credited on the accumulated balance of an emplo¬ 
yee is also exempt from income-tax (a) to the extent that it does 
not exceed one-third of his annual salary and (b) to the extent 
that -t is allowed at a rate not exceeding the prescribed ^rate 
(6 per cent, for the time being]. 

Income on the investments held for the purpose of the 
Fund is also exempt from income-tax. 

The accumulated balance due to an employee on his death, 
retirement or ceasing to be a member of the fund is also exempt 
from income tax and super tax and is not included in 
computation of the total income, provided the employee has 
rendered continuous service to the employer for not less than 
five years. The Commissioner of Income-tax has also power, in 
certain circumstances to allow the exemption even when the 
service rendered is less than this period. 
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Contributions made by an employer to the individual 
accounts of his employees, in a recognised fund, less recoveries, 
if any, under the provisions of section 58-C (1) (fj are allowed 
to him as an item of expenditure under section 10 (2) (xv) 
of the Act, as the f^nd is an irrevocable trust. 

Membership of a recognised provident fund can b e 
optional also and in such a case if a member decides to discon¬ 
tinue his membership of the fund while not resigning his 
employment, he is entitled to claim repayment of the accumu¬ 
lated balance at his credit under section 58-C (l) (g), of the Act. 
Unrecognised Provident Fund : 

It is the fund which is'neither governed by the Indian Pro¬ 
vident Fund Act of 1925 nor is recognised by the Commissioner of 
Income-tax for the purposes of exemption from tax. So far as 
income-tax is concerned it is a private arrangement 
between the employer and the employees. No note is, therefore, 
taken of the existence of such a provident fund by the Income- 
tax Department. Employee is not granted any exemption in 
respect of his contributions towards an unrecognised provident 
fund. His salary, without deductions in respect of provident 
fund contributions, is included in his total income. At the same 
time periodical contributions by an employer towards the provi¬ 
dent fund of the employee are not taxab ! e year after year in 
the hands of the employee, 

When the accumulated balance to the credit of an em¬ 
ployee, in an unrecognised provident fund, becomes due it h 
taxable after deducting therefrom employee’s own contributions 
and interest thereon. That is employee’s own contributions 
(which have already been taxed as part of his monthly salaries 
throughout his membership of the fund) and interest thereon 
are left out and the aggregate^of the employer’s contributions 
and interest thereon is included in the salary of the year^f 
receipt and taxed along with it. - 

Contributions to private provident funds by an employer 
are allowable as business expense if the fund is constituted as 
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an irrevocable trust and if no part of the employer’s contribu¬ 
tion can be recovered by him. If the fund remains in the hands, 
or under the control, of the employer, no contributions by him 
would be allowed as a deduction, but actual payments made to 
employees leaving the service would be allowed in the year in 
which such payments are made, so far as such payments relate 
to the employer’s contributions only. 

Approved Superannuation Fund: 

The word 'superannuation’ means to retire from service 
on a pension on account of oldage or infirmity. Superannuation 
fund therefore means the fund created for the purpose of giving 
pensions. Approved meaes approved by the Central Board of 
Revenue for the purpose of granting income tax concessions. 
In order fo secure approval the fund must confirm to the con¬ 
ditions as laid down in Section 58—P of the Income tax Act. 

The payments by an employee towards an approved 
Superannuation Fuads are treated in the same way as payments 
of life insurance premiums under section 15. The relief granted 
is only in respect of income tax and not super-tax. The maxi¬ 
mum amount allowable in respect of contributions to superan¬ 
nuation fund (together with life insarance premium; and Provi 
dent fund contributions, if any) is one-sixth of the total income 
of the employee or rupees six thousand, whichever is lower. 
Income derived from investments or deposits of an approved 
superannuation fund (and any capital gains arising from the 
sale, exchange, or transfer of capital assets of such fund) are 
exempt from payment of income tax. Any sums paid by an 
employer by way of contribution towards an approved superan¬ 
nuation fund is deducted in computing his income, profits and 
gains for the purpose of assessment. 

Repayment from an approved superannuation fund to an 
employee himself or to a beneficiary are altogether exempt 
from tax in the hands of the recepient. 
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Illustration (1) : 

Shri S. P. Verraa, a lecturer in Agra College, draws a 
sarary of Rs. 450, per month, plus Rs. 25 per month, dearne»« 
allowance. He contributes one anna per rupee of his salary 
towards provident fund, the college contributing a similar 
amount. As Warden of one of the college hostels he is provided 
with a rent-free-quarters of the annual value of Rs. 400. The 
amount of interest credited on the accumulated balance of his 
provident fund, during the year 1950-51, amounted to Rs. 500. 
He paid Rs. 1,000, as premium on his own life insurance Policy, 
Rs. 320 on the policy of his wife and Rs. 150, on the policy of 
his son. His income-tax liability for the assessment of 1951-52, 
will be calculated as follows :— 


Salary for 12 months at Rs. 450 per month 
Dearness allowance at Rs. 25 per month " 
Annual value of rent-free quarters 
Total income 


Rs. 5,400 
300 
400 

Rs. 6,100 


Less: Earned Income Allowance 
(one fifth of Rs. 6100) 


1,220 


Taxable income Rs. 4,880 

Exempted income: 

Employee’s contributions to Provident Fund 

(included in his salary above) Rs. 387-8 

Insurance premium (balance of Rs. 1,016, the 
amount admissible on the basis of 
one sixth of total income of 

Rs, 6,100) 678-8 

1,016 -0 

Calculation of tax: 


Tax on Rs. 4,880 (at 195(1—51 rates) R 3 . 

Average rate 6.23 pies 
Rebate on exempted income of Rs. 1,016, 
at the average rate of 6.23 pies per rupee 

Tax payable. Rs. 

Note :—Piovident Fund is governed by the Provident Fund Act of 1925 


158-7 


33 0 


125-7 
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Illustration (2) : 

Mr. X was employed in The Bharat Trading Corporation 
Ltd. on 1st March, 1947, on an initial salary of Rs.360 per month, 
<(in the grade 300-20/2-5001 p lus 10 per cent, dearness allowance 
and rent-free quarters of the annual value of Rs. 720. He 
contributed one anna per rupee of his salary towards an un¬ 
recognised Provident Fund maintained bv the employer and to 
which the employer contributed an equal amount. On 30th 
September, 1950, he was, however, discharged and was paid 
Rs. 2,500, compensation. He received Its. 2,080, accumulated 
balance to the credit of his Provident Fund account. On 1st- 
December, 1950, he was able to secure a temporary post for 
6 months on a salary of Rs. 400 per month. 

His total income for the,.assessment of 1951-52, and the 
earned income allowance to which he will be entitled will be as 


follows;— 


Salary for 7 months at Rs. 380 per month Rs. 

Dearness allowance at 10 per cent, on above. 

Value of rent-free house not exceeding 10 per cent. 

of salary 

Half of the lumpsum receipt of accumulated 
balance of un-recognised Provident Fund 
representing employer^ contribution and 
interest thereon. 

Salary for 3 months at Rs. 400 per month 

Total Income Rs. 

Earned Income Relief Rs. 


2,600 

266 

202 


1,040 

1,200 

5,458 

1,092 


Illustration (3) 

Shri R. N. Pande is employed in a Sugar Mill on a salary 
of Rs. 600, per month, plus Rs. 50 per month dearness allow¬ 
ance. One anna per rupee is deducted from his salary for 
securing a deferred annuity for him. He is provided with a 
rent-free quarters of the annual value of Rs. 600. He pays 
Rs. 1,200 as life insurance premium. Find out his taxable 
income from salary and the exempted portion of it. 
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Solution 


Income from salary ;— 

Rs. 

Salary (Rs, 600+50)x 12 

7,800 ^ 

Annual value of rent free quarters 

600 

Total 

Rs. 8,400 v 

Less Earned Income Relief 

1,680 

Taxable income 

Rs. 6,720 



Deductions in respect of deferred annuity 450 

Life insurance premium 

950 


Rs. 1,400 


Note —Maximum amount permissible in respect of deferred annuity payments 
and insurance premium is Rs. 1,400, one-sixth of total income of 
Rs. 8,400. 

Illustration: (4) 

Shri Hari Har Nath is an employee in a firm. His salary 
throughout the previous year ended 31st March, 1951, was 
Rs. 600, per month and he was allowed Rs. 80 per month as 
house-rent allowance. On 15th March, 1951, he received 
Rs. 15,000, as commission from his employers. 

Prepare his assessment for the year 1951-52, and calculate 


the amount of tax due from him. 

Solution 

Rs. 

Tax deducted 
at source . 

Rs. as. 

Salary for 12 months 

7,200 “I 

3 31-# 

House rent allowance 

960 J 

Commission 

16,000 


Total income 

23,160 

331—# 

Less Earned Income Allowance, 
maximum amount permissible 

4,000 



Taxable income Rs. 19,160 
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Total tax payable on Ra. 19,160 :— Rs as. 


On first Rs. 1,500 


nil 

On next Rs. 3,500 @ 9 pies per 

rupee 

164- 1' 

On next Rs. 5,000 @ —/1/9 pies 


546-14 

On next Rs. 5,000 ($ 3 annas 

)) 

937- 8 

On balance of Rs. 4,160 4 annas „ 

1,040- 0 

Total 

Rs. 

2,688- 7 


1 ' 

—Income-tax on salaries is charged at the rates of the previous yeai and 
not at the rates of the Assessment year. Therefore, the sui charge over 
the rates of the last year, levied bv the Finance Act of the cunent year, 
will not be imposed 


Total tax due 

Rs. 

2,688-7 

Less tax deducted at source 


331-8 

Tax payable 

Rs. 

2,356-15 


Calculation of tax deducted at source: 

Salary Rs. 7,200 * 

House rent allowance 960 

Total 8,160 

Less Earned income relief 1,632 

Taxable income fiom salary 6,528 and tax thereon 

Rs. 331-3. r 

Therefore monthly deduction of tax from salary Rs. 331—3 12 

= Rs. 27-10 annas. 

Total deductions during the year = Rs. 27-10as.Xl2 

= Rs. 331-8 as. 

Commission was paid on 15th of March and therefore tax 
could not be deducted on it along with tax on salary. The 
employer could, of course, deduct Rs. 2,356-15 as. (in addition 
to monthly deductions) when he paid Rs. 15,000 in respect of 
commission on 15th March, 1951, ^ ^ 

Illustration (5) 

During the year ended on 31st March, 1951, Shri R. N* 
Mukerjee was employed in Northern India* Medical Stores, New 
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Delhi, on a monthly salary of Rs. 750, and commission at 5 per 
cent, on net profits after charging such commission. In addi¬ 
tion he was paid Rs. 150 per month as car allowance which he 
was required to keep by terms of his contract of service to enable 
him to do travelling for the business of his employers. He was 
provided with a rent-free furnished bungalow of the annual 
value of Rs. 1,800^ As he is an ex-medical officer of the former 
Jaipur State he gets a pension of Rs. 300 per month. The net 
profit of the firm (before charging commission payable to Shri 
R. N. Mukerjee) for the firms’s accounting year ended on 31st 
December, 1950, was Rs. 2,10,000. 

In respect of assessment of Shri R. N. Mukerjee for 1951- 
52, what will be his total income and the earned income relief 


to which he will be entitled ? 

Solution 

12 months’ salary at Rs. 750 per month 9,000 

Commission—105 : 5 : : 2,10,000 # 10,000 

Rent-free bungalow 1,800 

Pension from former Jaipur State service ' 3,600 

Total Income k Rs. 24,400 

Earned Income Allowance, on the basis 
of l/5th of total income with a 

maximum of Rs. 4000 4,000 

Taxable Income Rs. 20,400 


JVote —Motor-car allowance of Rs. 150 per month will not be included in salary 
because it is given specifically to be spent for the work of the employer. 

Illustration ( 6 ) 

The following are the particulars about the income of Mr. 
X of Allahabad University:— 

(a) He was employed on 1st July, 1949, in the grade 
Rs. 500—30—800, plus dearness allowance at 10% of the salary. 

lb) He contributes 9% of the salary towards his Provi¬ 
dent Fund, while the^University contributes 12%. 
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(c) As Proctor of the University he received— 

(i) an allowance of Rs. 100 per month; 

(lij a rent-free bungalow of the annual municipal valua¬ 
tion of Rs. 540; * 

X (iii) an orderly who is paid Rs. 55 per month by the 
University. 

^ (iv) a motor-car allowance of Rs. 45 per month. 

(d) His income from exarainership amounted to Us. 1,150, 
and from Royalty to Rs. 750. 

(e) He holds 50 shares of Rs. 100 each, m the Upper 
India Trading Company Limited, on which he received a 
dividend of 12°^ less tax. 

(fp He received a prize of Rs. 350 in a ‘Oommonsense 
Crossword’ Competition. . 

He paid Rs* 1,526, as premium on his life insurance policy. 

You are required to prepare his assessment for the year 
1951-52. Actual amount of tax payable by him need not be 
calculated. 

Solution 


Assessment of Mr. X for 

1951-52 



Rs. 

Rs. 

X Salary for 12 months 

6,240* 


Add: (a) Dearness Allowance 

624 


(b) Proctorship Allowance 

1,200 


(oj Rent-free bungalow 

540 

8,604 

Income from other sources:— 

(a) Examinership 

1,150 


(b) Royalty 

750 


(c) Dividend on shares 

600 1 

2,500 

Total Income 

Rs. 

]J,104 

Less Earned Income Relief—l/5th of 


earned income of Rs. 10.504 

Rs. 

2,101 


Taxable Income 


Rs. 9,003 
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Exempted Income:— 

(a) Provident Fund contri¬ 

bution of Mr. X 

(b) Insurance premium 

()/6th of total income of Rs. 

* for four months at Rs. 500 per month 
for eight moths Rs. 530 per month 


499 
1,352 
11,104) 1,851 

Rs. 2,000 
Rs. 4,240 
Bs. 0,240 


Illustration 7. 

Shri R. Mullick is an employee in a firm drawing a salary 
of Rs. 6)0 per month He is contributing 5 per cent, of his 
salary towards provident fund to which his employer adds an 
equal amount. He is paid two months’ salary as bonus. The 
amount of interest credited to his provident fund (at 3 per cent, 
per annum) amounted to Rs. 6 KJ. He paid Rs. 750 as life in¬ 
surance premium. 

Determine his Income-tax liability:— 


(i) 

When the fund is recognised, and 


(ii) 

When the fund is umecognised. 


Solution 

(i) 

When the fund is recognised: 

Kb. 


Salary 

7,200 


Bonus equal to 2 months salary 

1 200 , 
360^ 


Employer’s contribution to P. F. 


Interest on Provident Fund 

600 


Total Rs, 

Leas Earned income allowance l/5th of 

9,360 


Rs. 9360 

1,872 


Taxable Income 

7,488 ■ 
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Exempted Income : 

Provident Fund contribution both of employer 

and the employee Ra. 720 

Insurance Premium 680 

Interest on Provident Fund 600 

Rs. 2fi00 

Note :—Provident Fund contributions both of the employer and the employee 
and life insurance premium should not e\cred onc-siKth of total income. 
Total income for this purpose should not include employer’^ contribution 
and interest on accumulated balance,. 

Tax on Ra. 7,488 

average rate of tax 11. 18 pies 
Less rebate on exempted income of 
Rs. 2,000 @ 11.18 pies 
Tax payable 

(ii) When the fund is unrecognised : — 

Salary 
Bonus 

Total 

Less Earned Income Relief 
Taxable Income 

Exempted Income 

Life insurance premium 
Income-tax on Rs. 6.720 Rs. 

Average rate 10.06 pies per rupee 
Rebate on Exempted income of Rs. 750 
at the average rate of 10.06 

pies per rupee Rs. 89-5 as. 

Tax payable Rs\ 312-14 as. 

Illustration ( 8 ) 

Following are the particulars of income of Shri 0. P. 
Sharma for the previous yfeaTr ended 31st March, 1951 

(a) Salary—Ra. 300 per month. 

(bj He contributes one anna per rupee of his salary 


Rs. 436-3 


116-7 
Rs. 319-12 

Rs. 7,200 
1,20 0 
Rs. 8,400 
1,680 

Rs. 1^720" 

Rs . 750 
352-3 as. ~ 
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towards provident fund and his employer contributes an equal 
amount. 

(c) He is provided a rent-free quarters of the annual 
value of Rs. 400. 

(d) Interest credit? 1 to his provident fund account during 
the year was Rs. 621. 

(e) He paid Rs. 451 insurance premium on his own life 
policy. 

You are required to find out for his assessment for the 
year 1951-52, his total inccrtne and exempted income, 

(i) when the provident fund is recognized, 

(ii) when Provident Fund Act of 1925 applies to it; and 
fiii) when the provident fund is unrecognized. 

Solution 


(i) When the provident fund is recognized :— 
Salary for 12 months at Rs. 300 per month 
Value of rent-free quarters (Rs. 400) with 
a maximum of 10 per cent, of salary 

Contribution to provident fund by the 

employer 

Interest on accumulated balance of P. Fund 
Total Income 
Exempted Income:— 

Provident Fund Contributions— 


Rs. 3,600 

360 

225 

620 

Rs. 4,805 


of the employer Rs. 225 

of the employee Rs. 225 

(they are less than 1/Gth of annual salary) 450 

Insurance premium— 

Maximum relief in respect of provident fund 
contributions and insurance premium should 
not exceed l/5th of the total income or 
Rs. 6,000, whichever is less— 

1 /6th of Rs. 3,960*— Rs. 660 \ 

less relief allowed in respect 

of provident fund 450 210 


Carried forward 


660 
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Brought forward Hfi() 

Interest on accumulated balance of 

provident fund bein^ than one- 
third of the annual salary and 
presuming the rate of niteiest to 

be not more than <i per cent. 620 

Total Rs, 1,280 

i otal Income for this pm post to hr raki n < \i lnsi\ < 
of the employer’s rontiibution to provident fund 
and mteiest on accumulated halam c of piovuhm 

fund 


(ii) When Act of 1925 applies to the Provident Fund. ~ 

Salary for 12 months at 11s. 300 per month Rs. 3,600 
Value of rent-free quarters 36) 


Total Income 3,960 

Exempted income— 

Provident fund contribution of the employee 225 

Insurance premium 435 

Total 660* 


* Employee’s contribution to the Pi evident fund and 
the life insurance premium paid by the asstsser 
should not exceed one sixth of the total income vi7. 
Rs. 660. oi Rs. 6,000 whichcvei is less. 

(iii) When the Provident Fund is unrecognised 

Salary for 12 months at Rs. 300 per month 
Value of rent-free quarters 

Total Income 


Rs. 

3,600 

360 


Rs. 3,960 


Exempted Income— 

Life insurance premium 


Rs. 450 
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INCOME-TAX ON INTEREST ON SECURITIES 

The tax shall be payable by an assessee under the 
head “interest on securities” in respect of the interest 
receivable by him on any security of the Central Govern¬ 
ment or of a State Government, or on debentures or 
other securities for money issued by or on behalf of a 
local authority or a company : 

Provided that no income-tax shall be payable 
under this section by the assessee in respect of any sum 
deducted from such interest by way of commission by a 
banker realising such interest on behalf of the assessee 
or in respect of any interest payable on money borrowed 
for the purpose of investment in the sec urities by the 
assessee except interest chargeable under this Act 
which is payable without the taxable territories, not 
being interest on a loan issued for public subscription 
before the 1st day of April, 1938, unless in respect of 
interest which is so chargeable tax has been paid or 
deducted under section 18, or unless there is a person 
in the taxable territories who may be appointed an 
agent under Section 43 in respect of such interest : 

Provided further that no income-tax shall be pay¬ 
able on the interest receivable on any security of the 
Central Government issued or declared to be income-tax 
free : 

Provided further that the income-tax payable on 
the interest receivable on any security of a State Govern¬ 
ment issued income-tax free shall be payable by the 
State Government. 
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Securities dealt with in this section are :— 

(i) Securities of the Central Government and the State 
Go\ ernments. 

(ii) Securities or del>entures for money issued by or on 
behalf of a local authority. 

(iii) Debentures of joint stock companies. 

Securities or debentures issued by firms, clubs or associa¬ 
tions etc. do not come under this section; nor do an} stocks, 
shares or securities or loan bonds issued by a foreign govern¬ 
ment or a foreign company. Dividend on shares of joint stock 
companies or interest on fixed deposit account with bank is 
taxed as 'income from other sources’—(Sec. 12). 

Securities of the Central Government or of State Govern¬ 
ments may be free of income tax. Tn such a case holder of he 
securities will get full rate of interest on his total holding. In 
the case of the former interest is exempt from income-tax but 
in the latter case inccme-tax is paid by the State 
Government concerned. The assessee pays no income-tax on 
the tax-free securities but he shall be required to pay super-tax, 
because the exemption applies only to income tax. Income-tax 
on tax-free interest is not charged from the assessee but it has 
to be included in his total income to determine the average rate 
of tax for his assessment. 

When tax free debentures are issued by companies the 
income from such debentures is not actually free from tax, 
because the company issuing such debentures pays tax on 
behalf of the debenture-holder. The amount cf interest received 
by the debenture-holder is grossed up and included in his total 
income and credit is given bo him of the amount paid by the 
company as income tax in respect of his share of interest. 

Interest on securities is taken into account for the purpose 
of assessment of income-tax when it is actually received, but if 
the assessee keeps his accounts on mercantile system of accoun¬ 
tancy it may be taxed on accruel basis. 
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The following deductions are allowed in computing tax¬ 
able income under this head : — 

/ 

*(i) ( otnmission charged by the bank for collecting interest. 

It is allowed only when the banker specifically 
deducts his commission out of the interest realized. 
Commission charged by the bank for pm chasing and 
selling the securities is not allowed as a permissible 
deduction, unless the assessee is a dealer in securities. 
The profit or loss on the purchase and sale of the 
securities will also be treated on the same basis. 

(iij f nterest on money borrowed by the assts*see for the 
purpose of investment in securities But if the interest 
payable outside the taxable territories fnot being 
interest on loan issued for public subscription before 
the 1st clay of April, 193S) then no deduction can be 
claimed unless tax has been previously recovered 
thereon by deduction at source or there is a person 
in the taxable territories who can he charged to tax in 
respect of thal interest. 

Interest payable by a customer on an overdraft, suppor¬ 
ted in deposit of securities with the bank, is not allowed to be 
deducted from interest on such securities. Interest on money 
borrowed for purchasing tax-free securities should be deducted 
from interest on such tax-free securities. When a bank, or 
other concern engaged in business similar to that of a bank, 
receives deposits on account of loans in the course of its 
business and invests the money so borrowed as occasion 
arises, the entire interest on such borrowings (deposits) will be 
lowed as deduction against its entire income liable to tax 
without attempting at allocation of the borrowed money to 
investments in tax-free and other securities. 

Income from interest on securities is assessed on the basis 
of actual receipt. Interest on securities is taken to be the 
income of the person who is the owner of the securities on the 
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date the interest falls due, irrespective of anv adjustments that 
might have been made between the buyer and the seller 
(cum-div. or ex-div.) with regard to interest at the time of 
purchase or sale of security. 

Some times on account of payment of inteiest at higher 
rate on the money borrowed for tlio pui chase of seeunt ies, or 
for any other similar reason, there may he loss from securities 
instead of income, this loss can he set off against income of the 
asaessee under other heads. 

According to the provisions of section 18 3 in< nine tax 
(hut not super-tax) is deluded at maximum rati* from the 
interest on securities by the person responsible fur Mich pay¬ 
ment. But if the owner of the securities applies to tin* Income- 
tax Officer stating that his total income is less than the 
minimum chargeable to income tax, or h liable only to a lower 
rate, and the Income tax otficer is salislied in this respect to the 
best of his belief, he may give a certiorate to the applicant 
stating that no income-tax be deducted trom the iulorrd to be 
paid to him or that it be deducted at a low *r rate. 

The person deducting income-tax horn interest on 
securities must give a certificate to each person from whose 
interest income-tax has b-^en deducted stating the amount oT tax 
deducted. He should also send a statement containing this 
information to the Income tax Officer. 

Rate of Tax 

Income under the head ‘interest on securities’ is charged 
to income-tax at the rates of the previous year, that is, the 
rates of the year in which the income is received and not at 
the rates of the assessment year, y 

Illustration* (1) 

Following were the investments of Shri Daulat Ram during 
the year ended 31st March 1951. You are required to calculate 
his ‘income from securities’ for the assessment of 1951-52:— 



94 


INCOME-TAX LAW AND ACCOUNTS 


[SEC. 8 


Investment s on 1st April 195fit — 

(i) Rs. H0 ; 0i)0, in 4% U. P. Government Loan; *-* 

(ii) Rs. 3 t,() )n, in 5% Calcutta Improvement Trust 
Debentm es. 

(iii) Rs. 15,000, m 6% Pieference Shares of a Cotton Mill 
Company. 

(iv) Re. 2(),()00, in o" () free of tax Government loan. 

(v) Rs. 10,00), in 0% Debentures of the Imperial Trading 
Company. 

On 1st Se pte mber I95n, Shri Daulat Ram sold the above 
IG. 40,000, 6% debentures of the Imperial Trading Company 
and purchased Rs. 70,000, 01% debentures of the Eastern 
Bengal Jute Company Ltd. The additional sum of Rs. 30,000, 
needed for the purpose was borrowed from bank at 7J % per 
annum interest. The Bankers of Shri Daulat Ram charged 
commission on selling and buying of the investments at the rate 
of one anna per (ent. Charges for collecting interest on tax-free 
Gov t. loan came to Rs. 4. and on other securities to Rs. 19. 
Interest or dividend, ori 1 investments, in each case, is payable 
half-vially on 1st July and 1st January. 

Solution Income from securities 

for the avsessemenf of 195J- o2. Rs. 

(i) Interest on U. P. Government Loan 2,400 

(ii) Interest on Calcutta Improvement Trust 

Debentures L^00 

(iii) Interest on Tax fre ri Government Loan Rs. 1,000 

Less collection charges Rs. 4 99 6 

(iv) Half \ ear's interest on debentures of Imperial 

Trading Company 1,200 

(v) Half year’s interest on debentures of Eastern 

Bengal flute Coy. Rs. 2,27o 

Less interest on bank loan 
of Rs. 30,000, for 7 months 

at 71 per cent. I^s. 1, 312-8 902-8 

Total Ks. 7,058-8 
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Less Bank collection charges ,, 

Total income from securities )> s 7 o;i!i s 

Exempted Income (Int. on Tax-free securities) !)i)(i 

\'olt c (1) Dividend on 6 per cent, prefcieur • slide,-,- „ noi tdvdble m„ln ,|ir 
head 'income from securities’. It is taxable undo section 1 2 , 
from other souilCs) 

(2) Bank Commission foi selling and buying of the investments is tirated 
as capital expenditure and lirnre not deductible from Livable uicoiu'*. 

Illustration (2) 

Following is the statement of investments of Shri Dina 

Nath for the year ending 31st March, 1951: — 


Description 

Amount .Kate 

j Date of 

Remarks 


Rs. | int 

mt. 



1 . CJ. P. Govt. 1960-65 

loan 

2 . Bombay Port Trust 
Debentures 


3 . Central Govt. Loan 


4. Kanpur Improve¬ 
ment Trust Loan 


5. Central Govt. Loan 

7 . Rani Jute Mills Coy. 
Pref. Shares 


L 0.0001 


30,000 
20, “00 


H% 1 

± \ 0 

*2 / u 


1 st Sep. 
1 st MarJ 
1 , June.j 
1 , Dec. 


3°,71, Sep. 
II, Mar. 


15,000[4f %'l, June.] 
1 , Dec. 

1 , Sep. j 
1, Mar. f 


40,0O0j 4%l 


15 00iy>J°/ o] 


R&. 15,000 sold 
on 1- 10—6Jf at 
Rs. 99 cum-div. 


Free of tax 


Bought on 15 th 
Oct. 1950. 
Div. received on 
15-3 1951. 


Note: —(1) For purchasing tax-free loan of Central Government, a loan ot 
Rs. 15,000, at 5 per cent, per annum was taken on 1 10-1949 
from bank which was repaid on TOth Sept. 1950. 

(2) For purchasing 4 per cent. Central Government loan of Rf 40,000, 
on 15th October, a bank overdraft of Rs. 24,000, was secured at 
4 1/2 per cent, per annum inteiest. 


(3) Bank charged B annas per cent, commission lor collecting interest 
and 4 annas per cent, on buying and selling securities. 
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You rare required to calculate his income from invesfcmentB 
and find out the amount of tax payable or refundable, assuming 
that the assessee lias no other sou roe of income. 

Solution 

(a) Income from taxable securities ;— Amount Tax deducted 

at isoarce. 



Rh. ilS. 

Rs. 

as. 

(i) U. P. Government loan 

:$.')() o 

87 

8 

(ii) Bombay Port Trust Debs. 

1,012 s 

253 

2 

(iii) Kanpur 1. T. Deben¬ 




tures 

07.') O 

168 

12 

(iv) 4"(, Central Govt. Loan 

800 0 

200 

0 

Total Rs. 

2,837 8 

709 

6 


Less permissible expenses: 

‘ (i) Tnt. on Rs. 24,000 

for 5] months Rs. 105-0 
(ii) Bank commission for 

collecting int. 510-8 

Rs. 2,327-0 

(bl Income from tax free securities : - 
Intelest on 3 per cent. Central 

Government lo t an Rs. 600-0 

Less Admissible expenses 
(i) Int. on loan Rs. 375 
(ii) Bank commission 3 378-0 

Rs. 222-0 

(c) Income ftom other sources : — Tax deducted 

6£% dividend on pref. shares of at source . 

Rs. 15,000 Rs. 973 

Less Bank commission Rs. 5 


970-0 243-12 
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T 

ax deduced 

Statement of total income 

Amount 

at source 


Rs. as. 

Rs. u*. 

1. Income from taxable securities 

2,327-0 

7# 9 ii 

2. Income from tax-free securities 

222-0 ' 


3. Income from other sources 

970-0 

243 12 

Rs. 

3.5J9-0 

9.53 2 


-T—--- 

Exempted Income 

Income from tax free securities included in tin* tofu I 
income Rs. 222. 

.Wr—Since his income from investments is below taxable Jimit and hr lias no 
other income, no tax is due from him on his total income, and, therefore, 
Rs. 953-2 annas deducted at source is refundable to him. 

.\otes —(1) Tax on securities is charged from the person who owns them on the 
date of interest irrespective of the fact whether he held them for full 
term of interest or for part only, and also irrespective of the fact 
whether he purchased them cum-div. or ex-div. 

(2) Bank charged as commission 8 annas on full one hundred rupees of 
interest or part thereof. Commission charged by the Bank on buying 
and selling of securities on behalf of the asscssee is not allowed, it 
being considered as capital expense. ■ 

(3) Bank commission for collecting interest on tax-free securities and 

' interest on loan for purchasing them is charged against tax-free 
interest. 

\oie —Income from securities and dividends on shares is taxed at the rates of 
previous year (the year in which such income is earned) and not accord¬ 
ing to the rates of the current financial year. It may be noted that income 
from salaries is also taxed in the same way. 

Illustration (3) 

In the last illustration supposing in addition to income 
from investments the assessee had a neb income of Rs. 5,279, 
from property. 

His assessment will be as follows : — Rs. 

1. Income from Securities 2,51^0 

2. Income from Property 5 279 
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3. Income from Dividends 

(other sources) 970 

Total Income 8,798 

Exempted Income 222 

Ta\ will be calculated as follows :— 

(i) On Rs. 5,279 at current rates (1951 Finance Act) 

(ii) On Rs. 3,519 at last year’s rates (1950 Finance Act) 
and rebate on Rs. 222 will be allowed according to 
average rate of tax worked out on Total Income of 
Rs. 8,798. 

It will be worked out as follows :— 

(i) Tax on Rs. 8,798 at 1951 rates: 

Tax 
Rs. 

On Rs. 1,509 Nil 

On Rs. 3,500 at 9 pies 164-1 

On Rs. 3,798 at /1/9 pies 415-7 

579-8 

Surcharge 29-0 

Total Tax 608-8 

Proportionate tax on Rs. 5,279 (Income from Property) 

Rs. 365-2 

(ii) Tax on Rs. 8,798 at 1950 rates Rs. 579-8. 

Proportionate tax on Rs. 3,519 231-13 

(Ircome from Securities and dividends) 


(iii) 

Tax on total Income of 8,798 

Average rate of tax 13.03 pies per rupee. 

51*6-15 

(iv) 

Less Rebate on Rs. 222 at the average 



rate of 13.03 pies per rupee 

<^7-9 


Tax due 

579-6 


Tax deducted at source 

953-2 


Therefore tax refundable to the assessee Rs. 373-12 


Sur-chargc 

Rs. 

8- 3-3 
20-12-4 

28-15-7 
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INCOME TAX ON INCOME FROM PROPERTY 

(1) The tax shall be payable by an asscssec 
under the head “Income troin Properry” in respect of 
the bona fide annual value of property consisting of any 
buildings or land appurtenant thereto of which he is the 
owner, other than such portions of such property as he 
may occupy for the purposes of any business, profession 
or vocation carried on by him the profits of which are 
assessable to tax, subject to the following allowances, 
namely :— 

(i) where the property is in the occupation of the 

owner, or where it is let to a tenant and the 
owner has undertaken to bear the cost of 
repairs, a sum equal to one-sixth of such 
value; 

(ii) where the property is in the occupation of a 
tenant who has undertaken to bear the co^t 
of repairs, the difference between such value 
and the rent paid by the tenant up to but 
not exceeding onc-sixth of such value ; 

(iii) the amount of any annual premium paid 
to insure the property against risk of damage 
or destruction; 

(iv) where the property is subject to a mortgage 
or other capital charge ; the amount of any 
interest on such mortgage or charge ; where 
the property is subject to an annual charge 
not being a capital charge, the amount of 
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such charge ; where the property is subject 
to a ground rent, the amount of such ground 
rent ; and, where the property lias been 
acquired, constructed, repaired, renewed or 
reconstructed with borrowed capital, the 

amount of any interest payable on such 
capital : 

Provided that no allowance shall be made in respect 
of any interest or annual charge payable without the 
taxable territories and chargeable under this Act, not 
being interest on a loan issued for public subscription 
before the first day of April, 1938, except interest or a 
charge on which tax has been paid or from which tax 
has been deducted under section 18 or in respect of which 
"here is an agent for the payee in the taxable territories 
who may be assessed under section 43 ; 

(v) any sums paid on account of land revenue in 
respect of the property ; 

(vil in respect of collection charges, a sum 
not exceeding the prescribed maximum ; 

(vii) in respect of vacancies, that part of the 
annual value which is proportional to the 
period during which the property is wholly 
unoccupied or, where the property is let out 
in parts, that portion of the annual value 
appropriate to any vacant part which is 
proportional to the period during which such 
part is wholly unoccupied. 

Explanation —For the purposes of clause (iv) of this 
subsection, the expression “annual charge 3 ' does not in¬ 
clude any tax in respect of property or income from pro¬ 
perty levied by a local authority or a State Government 
or the Central Government. 
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(2) For the purposes of this section, the annual 
value of any property shall be deemed to be the sum for 
which the property might reasonably be expected to let 
from year to year : 

Provided that where the property is in the occupa¬ 
tion of the owner for the purpose's ol his own residence 
and aforesaid sum exceeds ten per cent, of the total income 
of the owner, the annual value ol the property shall be 
deemed to be ten per cent, of such total income : 

Provided further that where the property is in the 
occupation of a tenant and the tax levied by any local 
authority in respect of the property arc, under the law 
authorising such levy, payable wholly by the owner or 
partly by the owner and partly by the tenant— 

(a) one-half of the total amount of such taxes or 
one-eighth of the annual value of the property, which¬ 
ever is less, shall, notwithstanding anything contained in 
such law, be deemed to be the tenant’s liability lor such 
tax, and 

(b) in determining the annual value of the property 
with reference to the rent payable by the tenant, a 
deduction shall be made equal to that part, if any, 
of the tenant’s liability which is borne by the owner. 

< 3) Where property is owned by two or more 
persons and their respective shares are definite and 
ascertainable, such persons shall not in respect of such 
property be assessed as an association of persons, but the 
share of each such person in the income from the property 
as computed in accordance with this section shall be 
mcluded in his total income. 

(4) For the purposes of this section the holder of 
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an impartible estate shall be deemed to be the individual 
owner of all the properties comprised in the estate. 

Explanation to sub-section (I) has been added by the 
Indian Income tax ^Amendment) Act 1950: No, LXXI of 11150. 
By the same Act the old sub-section (2) has been substituted by 
the above one. The necessity for the amendment of the Act 
arose on account of the judgment of the Supreme Court in two 
cases that went before it in which the assessees contended, and 
the Supreme Court up held, that Municipal and other property 
taxes should be allowable deductions under clause (iv) of sub¬ 
section fl) as 'annual charge nob being a capital charge. 1 By 
amending the Act the Legislature made it clear that the inten¬ 
tion of the clause was not to allow it. 

By the amendment Act it was also provided that in 
the two cases in which the Supreme Court gave judgment, 
municipal and other property taxes be allowed as a permissible 
deduction but that they should not be allowed in any other 
cases. It further laid down that if in any assessments made bet¬ 
ween 26th May 1948 and 7th October, 1950, an Income-tax 
authority or the Appellate Tribunal has allowed Municipal taxes 
etc. as admissible deductions those assessments should be re 
vised by the Income-tax officer and if as a result of revision 
any tax is found payable by an assessee the same should be 
recovered from him. 

Side by side with this, sub section (2) has been aHered so 
that in cases where the property is in the occupation of a tenant 
and the tax is payable wholly by the owner or partly by the 
owner and partly by the tenant, one half of the total amount 
of such taxes or one-eighth of the annual value of the property, 
whichever is less, is deemed to be paid on behalf of the tenant 
as his liability. This amendment shall apply to all assessments 
for the yea 1, ending on 31st March, 1952, and for any subse¬ 
quent year. 

(i) Property means landed property—buildings or lands 
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appurtenant thereto. Open lands not belonging, or 
not attached, to buildings do not come under this 
section. Income from vacant lands in urban areas 
let out for storing fodder, fuel or other materials is 
assessed under Sec. 12. Income of ordinary residents 
from foreign house property is taxable according to 
the provisions of this section. 

(ii) The assessee should he the owner of the property. 
He should have been owner in the previous year, it 
being immaterial if he has ceased to be so during the 
assessment year. If the property belongs to some 
other person and the assessee is its lessee an I gets 
income by sub-letting it, his income from sub letting 
will not be taxed under this section. If a person 
took lease of land and erected structure on it he is 
assessed as owner of thb property. When property 
is let according to a hire-purchase scheme the land¬ 
lord continues to be the owner of the property and 
taxed as such. 

(iii) Tax is not charged in respect of such portions of the 

property as the owner may occupy for the purposes 
of any business, profession or vocation carried on by 
him, the profits of which are assessable to tax, bacause 
when assessing the income from business no allow¬ 
ance is admissible in respect of the rent of the 
premises belonging to the owner of the business. If 
annual value of such buildings was to be included in 
‘income from property’ it would have to be deducted 
from ‘profits from business’ and the result would have 
been the same. Income from property belonging to a 
person and used for his business, profession or voca¬ 
tion, the profits of which are not taxable will, there¬ 
fore, not be exempted. 

(iv) Bona fide Annual Value (Annual Rental Value) 
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means the amount for which the property might rea¬ 
sonably be expected to let from year to year. It 
may be that on account of certain circumstances the 
actual rent paid by the tenant is more, or less, than 
the rent for which it can reasonably be let, in such 
a case it is entirely in the discretion of the Income- 
tax Officer to determine the annual value of the 
property. He may accept the rental value of a pro¬ 
perty as fixed by local authorities for rating purposes. 
In case of property which is let the usual practice for 
him is to take actual rent receivable, or the rental value 
as fixed by a local authority, if any, whichever is 
greater, as gross annual value of the property. If 
the premises are let furnished the rent attributable 
to furniture must be separated from the annual value 
of the premises and taxed separately. In the same 
way when premises are let along with plant and 
machinery fitted in them, such portion of the rent as 
is attributable to the letting of plant and machinery 
should be separated from the rent of the premises. 

It is obligatory on the part of the owner to keep the 
property let on hire in a perfectly habitable condition and, 
therefore, he has to incur certain expenses on its repairs. Some¬ 
times there may be an agreement between the owner and the 
tenant that the latter would meet the expenses of repair. The 
real income to the owner from rent, in such a case would be 
the amount received as rent plus the cost of repairs incurred by 
the tenant. 

If any building or portion of a building is occupied by 
the owner for his residence, the income from property in respect 
of such building would be either its annual value or 10 per cent, 
of his total income (including income from property used for 
residence) whichever is less. This provision of lo per cent, 
maximum, of the total income, is made with a view to relieve 
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hard roses of those persons who hnve inherited big dwelling 
houses from their ancestors but whose income is small. 

income from house property is assessed under this section 
irrespective of the fact whether it belongs bo an individual, a 
iirm tfr a'dompany. It is charged under property, and not 
under business, (Sec. 10) even though the object of the company 
is to acquire and let out buildings on rent, and the profit is 
earned by highly organized commercial operations. Where 
properhy-as owned by two or more persons jointly and their 
respective shares are definite and ascertainable, such persons 
shall not, in respect of such property, be assessed as an associa¬ 
tion of persons, bub the share of each such person in the income 
from the property, as computed in accordance with this section, 
shall be included in his total income. According to sub-section 
(4) of this section the holder of an impartible estate is deemed 
to be the individual owner of all the properties comprised in the 
estate. Therefore income from such an estate will be included 
in his total income even though he is not the legal owner of the 
estate. 

Income-tax is charged on the net amount of income from 
property, which means the bona fide annual value minus deduc¬ 
tions therefrom, permitted under the Act. The following is 
the list of such deductions :— 

1. Repairs - One-sixth of the gross annual value of the 
property is allowed in respect of repairs, whether the proporby 
is let or is in the occupation of the owner, irrespective of the 
fact whether such an amount has actually been spent on repairs 
or not. When the property is let and the tenant has undertaken 
'}G bear the cost of repairs also, the difference between the annual 
value and the rent paid by him up to, but not exceeding, one- 
sixth of such value, is allowed. This should be allowed in full 
without taking into account allowance for vacancy, if any, 
granted in respect of the period for which the property remained 
unoccupied. 

2. Insurance premium —if any, paid to insure the property 
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against risk of damage or destruction. Premium on insurance 
against loss of rent can be allowed according to the departmental 
instructions only if the owner agrees to pay tax on any amount 
recovered from the insurance company under this policy. 

3 . Intern eat and other annual charges on the property, if any , 
as under — 

(a) Amount of interest on loan on the mortgage of proper¬ 
ty, irrespective of the object for which loan is taken. 

(b) Interest on the money borrowed for purchase, cons¬ 
truction, repair, renewal or reconstruction ot property irres¬ 
pective ot the fact whether the property is mortgaged or not 
against such a loan. 

(c) Any ground rent which is chargeable in respect of the 
property. 

(d) Any annual charge on the property which is not of a 
capital nature, that is which is not in discharge of a capital 
liability or repayment of loans borrowed. Municipal or local rates 
or taxes on property are not allowed as permissible deductions, 
except as provided by the newly chnnged Sub-section (2) of 
this section. 

According to the newly changed sub-section. (2), however, 
from the assessment year 1951-52, provision has been made for 
giant of relief m respect of taxes levied by a local authority on 
} roperty let out to tenants. The relief is granted ii respective 
of the fact whethei the tax is payable b\ the owner of the 
property or partly by the owner and partly by the tenant. The 
amount allowed to be deducted is one-half of the tax payable 
with a maximum of one-eighth of the annual value as arrived at 
rifior deducting the allowance. The following illustrations will 
explain how the amount allowed to be deducted is arrived at ; 
Illustrations: 

(1) Rent payable by the tenant is Rs. 6,‘ 00 per annum. 
The total amount of local taxes payable in respect of the pro 
peity is Rs. G)0 f of which Rs. 2)0 is paid by the tenant direct 
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to the local authority, in addition to the lent of Rs. 6,000 paid 
to the owner. 

Solution 

Half the total amount of taxes, i. p Rs. 300, ip the tenants 
liability, of which Rs. 200 is paid by himself and Rs. 10) by 
the owner. The annual value of property for the purpose of 
income tax, shall, therefore be Rs 5,000 (R?. 6,00) leas Rs. 10J, 
tenant’s liability towards municipal tax paid by the owner). 

+- (2) In the above illustration if the total amount of local 
taxes payable in respect of the property is Rs. 1,800 of which 
Rs. 500 is paid by the tenant direct to the local authority, in 
addition to the rent of Rs. 6,000 paid to the owner, and the 
balance of local taxes viz- Rs. 1,500 is paid by the owner. 

Solution 

Since half the amount of total local taxes, i. e. Rs. 900, 
is more than one-eighth of the annual value of the property, 
one-eighth will bo treated as tenants liability. 

Annual value— ^Rs. 6J)00 + Rs. 3Qo ) Less l/9fch of Rs, 6,300 
— Rs. 6.300 Lest^Rl 700 
-Rs. 5,600. 

(3) Annual rent payable by the tenant in respect 

of the property Rs, 2,000 - 

Tax on above pioperty levied by local authority 300 

I\ud by the tenant Rs. 150 v 
Paid by the owner Rs. 150 

Solution 

Rent payable by the tenant 
Add portion of tax paid by the 

tenant in addition to above rent 
Total 

Less half the amount of local tax allowed, it 
being less than one eighth of the 
annual value which comes to Rs. 2,000 
Annual value of property for the purpose of 
taxation 


R*. 2,000 

_ 15 iL 

2,150 

15 0 

2000 
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(4) In the above illustration if the tax payable is Rs. 600 of 
which Rs. 200 is paid by the tenant and Rs. 400 by the owner. 

Solution 

Rent payable by the tenant Rg. 2,000 

Add portion of tax paid by the 

tenant in addition to above rent. 200 

2,200 

Less allowance in respect of local tax limited 
to one-eighth of annual value which 
comes to Rs. 1, 956 244 

Annual value Rs. 1,956 

(5) If in illustration above whole of the local tax is pay¬ 
able by the owner. 

Solution 

Annual rent payable by the tenant Rs. 2000 

Less allowance in respect of local tax limited 
to one eighth of annual value which 
comes to Rs. 1,778 222 

Annual value of property Rs. 1,778 

No allowance is due in respect of interest or any 
annual charge chargeable under the Act which is payable 
outside the taxable territories (not being interest on a loan 
issued for public subscription before the first day of April 1938) 
unless in respect of such interest or charge tax has been paid or 
from which tax has been deducted under section 18, or in respect 
of which there is an agent under section 43. 

Both, annual charge and interest, may be deducted if they 
have fallen due, though not actually paid. 

When out of the family property income a Hindu widow 
is required to be paid a maintenance allowance by a deciee of 
court such an allowance is a permissible deduction from the 
income of the property 

4. Any sum paid on account of land revenue in resject of 
Hit property . 
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5. Collection charges— any sum actually spent by the 
assessee In collecting rent from the tenants provi led the amount 
do^s not exceed the prt cribed maximum. By rule 7 of the 
Income tax rules 6 per cent., for the time being, fixed as the 
maximum amount allowable for this purpose. 

Legal expenses incurred in recovering rents fro n tenants 
are allowed after deducting any costs recoveiel from the oppo¬ 
site party, 

0. Unrealized rents — 

According to the notification of the Central Government, 
under section GO, oi the Indian Income Tax Act, unrealized 
rents which are proved as lost and irrecoverable, are allowed 
to be deducted if the following cmditions are satisfied:— 

(a) the tenancy is bona fide. 

(b) the defaulting tenant has vacated, or steps have been 
f aken to compel him to vacate, the property. 

(o) the defaulting tenant is not in occupation of any other 
property of the assessee. 

(d) the assesse? has taken all reasonable steps to institute 
legal proceedings for the recovery of the unpaid rent or satisfies 
the Income-tax Officer that legal proceedings would be useless; and 

(e) the annual value of the property to which the unpaid 
rent relates has been included in the assessed income of the year 
during which that rent was due and income-tax has been duly 
paid on such assessed income. 

7. Vacancy allowance — 

If a property remains vacant a proportionate amount of 
gross annual value will be allowed to be deducted. Vajancy 
primarily applies to those houses which are usually let out to 
tenants and it refers to the period between the two tenancies. 

Loss on property. 

As a result of various permissible deductions and allowances, 
there may some times be loss from property instead of income. 
Such a loss can be set off under section 24, lik^ other losses, 
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against income of the assessee under other heads 

Fxempted Property Income 

Any income chargeable under this head in respect ol 
buildings the election of which is begun and completed between 
the first day of April 1946 and 31st day of March, 1952, (both 
dates iuolusive) is exempted from payment of tax for a period 
of two years from the date of such completion 

Illustrations: 

(I) From the following information calculate taxable income 
of Mr. X, fjr 1951-52 Assessment, under the head ‘property’. 

(Property during 1950-51) 


Property 

Municipal j 
Valuation 

Let at 

Annual 

Charge 

Ins 

Piem 

JLxp on 
repair 

1 

Remarks. 


R*. 1 

Rs. J 

R<. 

R*. 

XU, 


House No.l 

1 500 I 

2 000 ' 

Ground 


15' 

I Int on mort. 




rent 

— 


Juan far marri- 




150 



ae« Ks. 320 

„ „ 2 

1,500 

1,200 

— 

40 

1 300 

Remained vacant 
for 3 months 

„ „ 3 

750 

1 

1 750 

Land I 
revenue 

50 

30 

~ 1 

Lenant migrated 
to Pakistan, rent 
for 3 months 
irrecoverable 

4 

J3 77 T 

_ _ | 

1 

60U j 

— 

— 

- 

300 1 

Occupied lor per¬ 
sonal residence 

Open land 
Motor 1 
Stand 

1 

i 

1 

00 

Land 
rev« i lie 

60 

— 

500 

1 

spent on 
tilling 


House No. 3, was purchased in 1948, for Rs. 15,000 of 
which Rs. 6,000, was borrowed from bank at 6 per cent, 
per annum interest and was paid off on 31st October, 1950. 

Legal expenses in recovering arrears of rent from a 
tenant of house No. 1, amounted to Rs. 350 of which Rs. 270 
was recovered from him by court decree. Expenses on rent 
collection came tc Ps, 160. 
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Solution: 

Income from 1 property ' 

House House House House Total 


Annual Value 

No. 1 

Rs. 

2,000 

No. 2. 

Ra. 

1,500 

No. 3 

Rs. 

750 

No, 

Rs. 

600 

4 

Rs. 

4,850 

Less: 

v}*. one-sixth for repairs 

333 

250 

125 

100 

808 

2. annual charge 

150 

— 

50 

— 

200 

3. mortgage interest . 

320 

— 

— 

— 

320 

4. insurance premium ^ 

— 

40 

30 

— 

70 

5. vacancy allowance 

— 

375 

— 

— 

375 

>6, irrecoverable rent 

— 

— 

250 

— 

250 

7. int. on loan 

— 

— 

210 

— 

210 

8. irrecoverable leg. exps. 

80 

— 

— 

— 

80 

Total 

883 

665 

665 

100 

2,313 

Income 

1,117 

835 

85 

500 

2,537 

Less collection charges 

Net income from property 

Yflfcj:— (1) It is presumed that the total income 

of the 

assessec 

Rs. 

ii Rs. 

160 

2,377 

6,000 oi 


more, so that the annual value of the residential house can be taken 
at Rs. 600, (its municipal value) for income-tax purposes. 


(2) Total allowance for collection charges including legal nnrnsct., 
should not exceed 6 p< r tent, of the annual \ alue minus amount allowed 
for vacancy. \nv cost recovered from the opposite party is deducted 
from the legal expenses. Collection charges are not allowed in rt s- 
pect of property in the occupation of the assessor*. 

(3; Income from open land -Rs. 840 (Rs. 900 minus Rs. 60 landrrvennc) 
will not bt ta^ccl under ‘property 1 but it will be taxed under ‘income 
from other sources (sec. 12). Rs. 500, spent on Idling is capital cx- 
pendituie on this land. 


(2J Shri Lakhpat Rai owns several house properties, the 
annual letting value of which amounts to Rs. 25,00 h including 
Rs. 7,000 for a bungalow, in which he resides. He claims the 
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following expenses in addition to the statutory allowance for 
repairs, viz . Rs. 100 for insurance premium, Rs. 800 for interest 
on mortgage, Rs. 500 for vacancy allowance, Rs. 25 for ground 
rent, Rs. 10 for land revenue, and R>. 1,200 for rent collection 
charges, Ascertain his taxable income and the amount of tax 
payable by him, assuming that he h.is no other income 
Solution 

Taxable income ftow property of Slit i Lakh put llai ; 


Annual value of the property let 


r+ 18 <>oa 

Annual value of property used for 

residence 

Rs. 1,363 

Total 


Rs. 19,365 

^ deductions allowed : 

Rs. 


Repairs (1/titli of Rs. 10,505) 

5,227 


Insurance 

100 


XivStrest on mortgage 

800 


Vacancy allowance 

500 


(Ground rent 

25 


Laud revenue* 

10 


Rent collection charges 

1.050 

11+ 5,712 

Taxable Income 


Rs. 13,653 

—(1) vacancy allowancr is nut deducted foi 

calciihitmg 1 

6lh statuion 


allowance for icpairs. 


(2) Vacancy allowance is deducted for calculating 6 pci cent, (maxi¬ 
mum amount allowed) in respect of collection charges of rent. 

(^) Annual value of the residential house is calculated as follows 

Let the annual value be X 
Tlrjn X=l/U th of total income 

'lotal incorne=(18,00U—(:C'i00+100 + 800+500+25+10 
+ 1050'+X—X 0) 

X- 1/10 of (12,5l5 + 5Xy6) 

= l,2ol+X/12 

Therefore X —X/U’= 1,251 
11X/12 = 1,251 
X = 1,365. 



SEC. 9] INCOME-TAX ON INCOME FROM PROPERTY 113 


Another method of finding out the annual value of the 
residential property is :— 

1/10 of 12/U of rest of the income fret income) 

This will give value of the residential house without 
deducting 1/fith for repairs which should be deducted afterwards. 
In this case it will work out 

1/10 of 12-11 of 12 f ii;, - 1,305. 

\off ~R.s. 12,SI 5 is the rest uf tli f ‘ income drrivrrl at ds in rrspu't of abovr 
method. 

There is yet another method of finding out the annual 
value of residential house. It is— 

Annual value of residential house minus 1 Glh for repairs 
-1/11 of rest of the income. 

Therefore X minus X/6 1/11 of 12 515 

5X/6 - 1,13d 
X = l,138x0*5 = 1,306 

Amount of tax payable by him on a total income of 
lls. 13,653 will be calculated as follows :— 

f On the basis of rates for 1951-52 assessments ) 


Amount 

Rate of tax 

Amount of 

Surcharge at 


per rupee 

tax 

of tax 

On first Rs. 1,500 

nil 

nil 

nil 



Rs. as. 

Rs. As. 

On next Rs. 3,500 

9 pies 

164 - 1 

8-3 

On next Rs. 5,000 

one anna 

546 14 

27-6 


9 pies 



On next Rs. 3,653 

3 annas 

684 -15 

34-4 



1,395 -14 

69 - 13 

Total tax payable :— 



Tax 

Rs. 1,395-14 


Surcharge 

69-13 



Rs. 

1,465-11 



(3) Mr. Raja Ram owns a house property of the annual 
rental value of Rs. 8,000, which he has let to Mr. Daulat Ram 
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at Rs. 7,000 per year who undertakes to meet the cost of 
repairs also. Mr Raja Ram took a first loan of Rs 30,000, at 
0 per cent, per annum to build the house property and subse¬ 
quently mortgaged it against a loan of Rs. 10,000 ca lying 5 
per cent, interest. Rs. 250 is payable in respect of the ground 
rent of the property. 

Calculate taxable income from property. 

Solution 

Amount. 

Annual value Rs. 8,000 


Less permissible deduction— 

(a) Repairs--difference between the annual value 

and the amount at which let, but not exceeding 
l/6th of annual value Rs. 1,000 

(b) Interest on loan 1,800 

(c) Interest on mortgage Joan 500 

(d) Ground rent 250 


3,550 


Taxable income from property 4,450 

(ii) If rent paid by Mr. Daulat Ram is Rs. 6.000, taxable 
income from property will be computed as follows :— 

Annual Value Rs. 8,000 

Less Permissible deduction 


(*) 

Repairs l/6th of annual value 

Rs. 1,333 


(b) 

Interest on loan 

1,800 


(c) 

Interest on mortgage loan 

500 


(d) 

Ground rent 

250 

3,883 


Taxable income from property 4.117 


^ (4) X is employed in a firm on Rs. 800 per month He 
contributes of his salary towards a recognised provident 
fund, the employer contributing an equal amount. Interest on 
his Provident Fund account for the year amounted to R672. 
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He also owns two houses—one (Municipal valuation Rs. 800) 
occupied by him for his residence and the other Municipal 
A r aluation Rs. 1,000) let at Rs. 100 per month. His expenses in 
respect of property were 

(a) Interest on mortgage on houses Rs. 1,200 

(b) Land revenue for both the houses 40 

(c) Premium for fire insurance 120 

(d) Interest on loan taken to repair residential house 125 

(e) Coat of extension of elcctiic fittings. 105 

The house which is let remained vacant for two months 
during the year. He paid Rs. 850 as premium on his life 
policies 

Ascerrain his Total Income and Exempted Income. 

1 m Income from Salary — 



Rs. 


Ra. 

Salary @ 800 per month 

9,600 



Employer’s contribution to 




Provident Fund. 

600 



Interest on Provident Fund 

672 


10,872 

Income from Property — Let. 

Occupied 


Rs. 


Rs. 


Annual Value 1,200 


800 



Less Expenses allowed— 

Repairs 200 133 

Mortgage Int. 720 480 

Land Revenue 24 16 

Insurance Premium 72 48 

Int. on loan for repairs 125 

Vacancy allowance 200 1,216 — 802 

—16 —2 
Total Income 

Less Earned Income Allowance 

Taxable Income 


—18 

10,854 

2,174 

8,080 
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Exempted Income 

1. Provident Fund Contribution both of the 

employer and the employee Rs. 1,200 

2. Life Ins. piemium (this together with P. F. 
contribution should not exceed 1 y t>bh of 
total income. Total Income here means 
excluding employer’s contribution to P. F. 

and interest thereon) 397 

H. Interest on Provident Fund. 672 

Total Rs. 2,269 

Note 1 ( oct of evtention of eliLtnc fittings b a. capital e\pendituic and thus 

not deductible 

2. Vacancy allowance Piopoilinatr Relief is Risen toi thr pmod for 
vvhich property leinaiued vacant. 

* Calcul ate the Taxable Income of X from the follow¬ 

ing information — 

(a) Draws salary (( , Rs. 600 per month. 

(b) Holds the following Securities:— 

(i) Rs. 20,000 4% Muni eipal Debentures, interest pa} 7 - 
able on January 1 and July 1. 

(ii) Rs. 10,000 3°,, Government Bonds; interest payable 
on April J and October 1. 

(e) Occupies his own house for residence (Annual Valua¬ 
tion Rs. 2,000) The property is subject to mortgage of Rs. 
25,000— 6% per annum interest payable on March 31. 

(d) Paid Rs. 1,200 for life insurance premium and contri¬ 
buted 5 °q of his salary to an official Provident Fund. 


Solution 

Statement of Total Income R». 

1. Income from Salary @ Rs. 600 per month 7,200 

2. Income from Securities — 

Rs. 20,000 4% Municipal Debentures 800 - 

R^. 10,000 3° 0 Government Bonds 300 ; 



SEC. 9 ] INCOME-TAX ON INCOME FROM PROPERTY 


117 


. Income from Property (occupied) 

Rs. 


Annual Value 

742+ 


Less allowable expenses— 



T 6th for repairs 

124 


Interest on Mortgage ] 

,500 1,024 

— 882 

Total Income 

7,418 

Less Earned Income Relief 


1,440 

Taxable Income 


5,978 

Exempted Income 

Rs. 


1. Provident Fund 

360 


2. Insurance Premium 

876 



1,236 



V»,/. I invident fund together with lift- inniranrc premium is exempted from 
Income tax only to the extent of I/6th of the total incom- or Rs. 6.000 
whichever is less. 

The tax shall be calculated on Rs. 5,978 and a rebate shall 
be given on Rs. 1,2:15 at average rate applicable to an income 
of Rs, 5,978, The assessee has already paid tax at source on 
salary and securities. The excess ot what he has paid at source 
over what is due, will be refunded to him. 

This is ascertained as below— 

Supposing the gross annual value of the property occupied 
is X. Then the total income will be— 

7 2u0 + 800+300 + (X-i/UX- 1,500) 
or X—l/6X+6,800 
Therefore X = I/10 of (X- 1/6X + 6.800) 

= 1/12X+ 680 
= 742 

Or, on the basic of 1/10 ol 12 11 of (7.200+800 + 300-1,500) 
= 742. 



SECTION 10 


PROFITS AND GAINS OF BUSINESS, 
PROFESSION AND VOCATION 

(1) The tax shall be payable by an assesses under 
the head “Profits and gains of business, profession or 
\ oration” in respect of the profits or gains of any business, 
profession or vocation carried on by him. 

(2) Such profits or gains shall be computed after 
making the following allowances, namely:— 

(i) any rent paid for the premises in which such 
business, profession or vocation is carried on, 
provided that when any substantial part of the 
premises is used as a dwelling-house by the 
assessee, the allowance under this clause shall 
be such sum as the Income-tax Officer may 
determine having regard to the proportional 
annual value of the part so used ; 

(ii) in respect of repairs, where the assessee is the 
tenant only of the premises, and has under¬ 
taken to bear the cost of such repairs, the 
amount paid on account thereof, provided 
that, if any substantial part of the premises is 
used by the assessee as a dwelling-house, a 
proportional part only of such amount shall 
be allowed; 

(iii) in respect of capital borrowed for the purposes 
of the business, profession or vocation, the 
amount of the interest paid : 

Provided that no allowance shall be made under 
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this clause in any case for any interest chargeable under 
this Act which is payable without the taxable territories, 
not being interest on a loan issued for public subscri¬ 
ption before the 1st day of April 1938, except interest on 
which tax has been paid or from which tax has been 
deducted under section 18 or in respect of which there is 
an agent in the.taxable territories who may be assessed 
under section 43 or, in the case of a firm, for any 
interest paid to a partner of the firm; 

Explanation —Recurring subscriptions paid periodically by 
shareholders or subscribers in such Mutual Benefit Societies as 
may be prescribed, shall be deemed to be capital borrowed 
within the meaning of this clause; 

(iv) in respect of insurance against risk of damage 
or destruction of buildings, machinery, plant, 
furniture, stocks or stores, used for the purposes 
of the business, profession or vocation the 
amount of any premium paid; 

(v) in respect of current repairs to such buildings, 
machinery, plant, or furniture, the amount 
paid on account thereof; 

(vi) in respect of depreciation of such buildings, 
machinery, plant or furniture being the 
property of the assessee, a sum equivalent, 
where the assets are ships other than ships 
ordinarily plying on inland waters to such 
percentage on the original cost thereof to the 
assessee as may jin any case or class of cases 
be prescribed and in any other case, to such 
percentage on the written down value 
thereof as may in any case or class of cases be 
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prescribed and where the buildings have been 
newly erected, or the machinery or plant 
being new has been installed, after the 31st 
day of March 1945, a further sum (which shall 
however not be deductible in determining the 
written down value for the purposes of this 
clause) in respect of the \ear of erection oi 
installation equivalent,— 

(a) in the case of building the erection of which 
is begun and completed between the 1st day of April 
1946 and 31st day of Much 1952 (both days inclusive), 
to fifteen per cent of the cost thereof to the assessce , 

(b) in the case of other buildings, to ten per cent 
of the c ost theieof to the assessee , 

(c) in ihe case of machinery oi plant, to twenty 
per cent of the co-,t thereof to the assessee ; 

Provided that— 

(a) the prescribed particulars have been duly 
furnished , 

(b) where full effect cannot b* given to any such 
allowance in anv vear not being a year which ended 
prior to the 1st day of April, 1939, owing to there being 
no profits or gains chargeable for that year, or owing 
to the profits oi gains chargeable being less than the 
allowance, then, subject to the provisions of clause (b) 
of the proviso to sub-section (2), of section 24, the 
allowance or part of the allowance to which effect has 
not been given, as the case may be, shall be added to the 
amount of the allowance for depreciation for the following 
year and deemed to be part of that allowance, or if there 
is no such allowanc e for that vear, be deemed to the allow¬ 
ance for that year, and so on for succeeding years, and 
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(c) the aggregate of all such allowances made 
under this Act or any Act repealed hereby, or under the 
Indian Income-tax Act, 1886 ill of 1886), shall, in 
no case, exceed the original cost to the assessee of the 
buildings, machinery, plant or furniture, as the case 
may be; 

(via) in respect of depreciation of buildings newly 
installed, after the 31st day of March, 1948, 
a further sum (which shall be deductible 
in determining the written down value) 
equal to the amount admissible under clause 
(vi) (exclusive of the extra allowance for 
double or multiple shift working of the 
machinery or plant and the initial deprecia¬ 
tion allowance admissible under that clause 
for the first year of erection of the building 
or the installation of the machinery or 
plant) in the assessments for each of the five 
years commencing on the first day of April, 
1949, and ending with the 31st day of 
March, 1954 : 

Provided that where, in respect of such machinery 
or plant, the assessee establishes that the market value 
of similar machinery or plant on the 31st day of March, 
1953, is lower than the original cost, than, subject to 
the provsisions for the clause (vi), there shall be made 
in the assessment for the year commencing next after 
that date a further allowance (which shall be deductible 
in determining the written down value) of an amount 
by which the written down value of the machinery or 
plant as on that date (without deduction of the initial 
depreciation admissible in the first year) would have 
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exceeded the corresponding written down value thereof 
as on the same date if the market price of the machinery 
or plant had been taken as the actual cost to the 
assessee ; 

(vii) in respect of any such building, machinery 
or plant which has been sold or discarded or 
demolished or destroyed, the amount by which 
the written down value thereof exceeds the 
amount for which the building, machinery 
or plant, as the case may be, is actually sold 
or its scrap value : 

Provided that such amount is actualh written of! 
in the books of the assessee : 

Provided further that whe e the amonnt for which 
any such building, machinery or plant is sold, whether 
during the continuance of the business or after the 
cessation thereof, exceeds the written down value, so 
much of the excess as does not exceed the difference 
between the original cost and the written down value 
shall be deemed to be profits of the previous year in 
which the sale took place : 

Provided further that where any insurance, .salvage 
or compensation moneys are received in respect of any 
such building, machinery or plant which has been 
discarded or demolished or destroyed, and the amount 
of such moneys docs not exceed the wtitten down value, 
the amout allowable under this clause shall be the 
amount, if any by which the difference between the 
written down value and the scrap value exceeds the 
amount of such moneys: 

Provided further that where any insurance, salvage 
or compensation moneys are received in respect of any 
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such building, machinery or plant as aforesaid, and the 
amount of ,uch moneys exceeds the difference between 
the written down value and the scrap value no amount 
shall be allowable under this clause and so much of the 
excess as does not exceed the difference between the 
original cost and the written down value less the 
scrap value shall be deemed to be profits of the previous 
year in which such moneys were received: 

Provided further that for the purposees of this 
clause, the original cost of the building, the written 
down value of which is determined in accordanc with 
the first proviso to sub-section (5), shall be deemed to 
be the written down value so determined as at the date 
of its being brought into use for the purposes of the 
business, profession or vocation; 

(viii) in respect of animals which have been used 
for the purposes of the business, profession or 
vocation otherwise than as stock in trade and 
have died or become permanently useless for 
such purposes, the difference between the original 
cost to the assessee of the animals and the 
amount, if any, realised in respect of the 
carcasses or'animals; 

(ix) any sums paid on account of land revenue, 
local rates or municipal taxes in respect of such 
part of the premises as is used for the purposes 
of the business, profession or vocation ; 

(x) any sum paid to an employee as bonus or 
commission for services rendered, where such 
sum would not have been payable to him as 
profits or dividend if it had not been paid as 
bonus or commission : 
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Provided that the amount of the bonus or commis¬ 
sion is of reasonable amount with reference to— 

(a) the pay of the employee and the conditions of 
Ins service; 

(b) the profits of the business, profession or 
\ ocation for the year in question; and 

(c) the general practice in similai businesses, pro¬ 
fessions or vocations; 

(xi) when the assessee’s accounts in respect of any 
part of his business, profession or vocation are 
not kept on the cash basis, such sum, in respect 
of bad and doubtful debts, due to the assessee 
in respect of that part of his business, profession 
or vocation, and in the case of an assessee carry¬ 
ing on a banking or money leading business, 
such sum in respect of loans made in the ordi¬ 
nary course of such business as the Income-tax 
Officer may estimate to be irrecoverable but 
not exceeding the amount actually written ofl 
as irrecoverable in the books of the assessee : 

Provided that if the amount ultimately recoverded 
on any such bebt or loan is greater than the difference 
between the whole debt or loan and the amount 
so allowed, the excess shall be deemed to be a profit of the 
vear in which it is recovered, and if less, the deficiency 
'.hall be deemed to be a business expense of that year; 

(xii) any expenditure (not being in nature of capital 
expenditure) laid out or expended on scientific 
research related to the business; 

(xiii) any sum paid to a scientific research 
association having as. its objects the 
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undertaking of scientific research related 
to the class of business carried on, and any 
sum paid to a university, college or other 
institution to be used for such scientific 
research: 

Provided that such association, university, college 
or institution is for the time being approved for the 
purposes of this clause by the prescribed authority; 

(xiv) in respect of any expenditure of a capital 
nature on scientific research related to the 
business, an allowance for each of the five 
consecutive previous years beginning with 
the year in which the expenditure was 
incurred, or whe c the expenditure was 
incurred prior to Lhe cominenccmet of the 
business for each of the five consecutive 
previous years beginning with the year in 
which the business was commenced, equal to 
one-fifth of such expenditure; 

Provided that no allowance shall be made for any 
expenditure incurred more than three years before the 
commencement of the business : 

Provided further that — 

(a) Where an asset representing scientific re¬ 
search expenditure of a capital nature ceases to be 
used for scientific research related to such business— 

( i ) no allowance shall be made in respect ot 
any previous year after the previous 
year in which the cessation takes place, 
and 

(ii) if the aggregate of the amounts allowed under 
this clause added to the value of the asset 
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immediately before the cessation is less than 
the said expenditure, there shall also be 
allowed in respect of the previous year in which 
the cessation takes place an additional de 
duction equal to the difference; 

(b) where such asset is sold without having been 
used for other purposes, the sale proceeds shall be taken 
to be the value of the asset immediately before the 
cessation, and if an additional allowance or a greater 
additional allowance would have been made in respect 
of the p evious year in which the cassation occured on 
the basis of that value, an amount equal to the additional 
allowance which would have been made or, as the case 
may be, to the difference between the additional allow¬ 
ance which would have been made and the additional 
allowance w hich was made for that year shall be made 
in respect of the previous yeai in which the sale occurs; 

(c) where the proceeds of the sale plus the total 
amount of the allowances made under this clause exceeds 
the amount of the expenditure, the excess or the amount 
of the allowances so made, whichever is the less, shall be 
treated as a receipt of the business accruing at the time of 
the sale; 

(d) where a deduction is allowed for any previous. 
' ear under this clause in respect of expenditure repre¬ 
sented wholly or partly by any asset, no f deduction shall 
be allowed under clause (vi) or clause tvii) for the same 
previous year in respect of that asset; 

(e) where an asset is used in the business after «it 
ceases t > be used for scientific research related to that 
business, and a claim for an allowance under clause (vi) 
or clause (vii) is made in respect of that asset, the actual 
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cost to the assessee of the asset shall be treated as reduced 
by the amount of any deductions allowed under this 
clause: 

(f) clause (b) of the proviso to clause (vi) shall 
apply in relation to deductions allowable under this 
clause as it applies in relation to deductions allowable 
in respect of depreciation; 

(g) if any question arises under clause (xii), clause 
fxiii) or this clause as to whether, an 1 if so to what 
extent, any activity constitutes or constituted or any 
asset is or was being used for, scientific research, the 
Central Board of Revenue shall refer the question to 
the prescribed authority, whose decision shall be final; 

Krpl'tii'ition —la olause (xii), clause (xiii) and this clause— 

(i) "scientific research” means any activities in the fields 
of natural or applied science for the extension of knowledge; 

(ii) references to expenditure incurred on scientific research 
do not include any expenditure incurred in the acquisition of 
rights in, or arising out of, soientifio researoh, but, save as 
aforesaid, include all expenditure incurred for the prosecution 
of, or the provision of facilities for the prosecution of scientific 
research; 

(iii) references to scientific research related to a business 
or class of business include - 

(a) any scientific research which may load to or facilitate 
an extension of that business or, as the case may be, all busi¬ 
nesses of that class; 

(b) any scientific research of a medical nature which has 
a special relation to the welfare of workers employed in that 
business or, as the case may be, businesses of that class; 

(xv) any expenditure (not being in the nature 
of capital expenditure or personal expenses 
of the assessee) laid out or expended wholly 



128 


INCOME-T4.X LAW AND ACCOUNTS [SEC. 10 


and exclusively for the purposes of such 
business, profession or vocation; 

(3) Where anv building, machinery, plant or 
furniture in respect of which any allowance is due under 
clause (iv), clause (v), clause (vi) or clause (vii) of sub¬ 
section (2) is not wholly used for the purposes of the 
business, profession or vocation, the allowance shall be 
restricted to the fair proportional part of the amount 
which would be allowable if such building, machinery, 
plant pr furniture was wholly so used. 

(4) Nothing in clause (ix) or clause (xv) of sub¬ 
section (2) shall be deemed to authorise the allowance 
of any sum paid on account of any cess, rdte or tax 
levied on tfw profits or gains of any business, profession 
or vocation or assessed at a proportion of or otherwise on 
the basis of any such profits or gains; and nothing 
in clause (xv) of sub-section (2) shall be deemed to 
authorise— 

(a) any allowance in respect of a payment which 
is chargeable under the head ‘Salaries’ if it is payable 
without the taxable territories and tax has not 
been paid thereon nor deducted therefrom ( under 
section 18; or 

(b) an / allowance in respect of any payment by 
way of interest, salary, commission or remuneration 
made by a firm to any partner of the firm; or 

(c) any allowance in respect of a payment to a 
provident or other fund established for the benefit of 
employees unless the emyloyer has made effective 
arrangements to secure that tax shall be deducted at 
source from any payments made from the fund which are 
taxable under the head ‘Salaries’. 
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(5) In sub-section (2), ‘paid’ means actually paid 
or incurred according to the method of accounting upon 
the basis of which the profits or gains are computed under 
this section; ‘plant’ includes vehicles, books, scientific 
apparatus and surgical equipment purchased for the 
purposes of the business, profession or vocation; and 
‘written down value’ means— 

(a) in the case of assets acquired in the previous 
year, the actual cost to the assessee; 

Provided that where, before the date of acquisi¬ 
tion by the assessee, the assets were at any time used by 
any other person for the purposes of his business and the 
Income-tax Officer is satisfied that the main purpose of 
th'* transfer of such assets, directly or indirectly, to the 
assessee, was a reduction of a liability to income-tax (by 
claiming depreciation with reference to an enhanced 
cost), the actual cost to the assessee be such an amount 
as the income-tax Officer may, with the previous 
approval of the Inspec’ing Assistant Commissioner, deter¬ 
mine having regard to all the circumstances to the case. 

(b) in the case of assets acquired before the 
previous year the actual cost to the assessee less all 
depreciation actually allowed to him under this Act, or 
any Act repealed thereby, or under executive orders 
issued when the Indian Income-tax Act, 1886 was 
in force: 

Provided that in the case of a building previously 
the property of the assessee and brought into use for the 
purposes of the business, profession or vocation after the 
28th day of February, 1946, ‘written down value’ means 
the actual cost to the assessee reduced by an amount 
equal to the depreciation calculated at the rate in 
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force on that date that would have been allowable had 
the building been used for the aforesaid purposes since the 
date of its acquisition by the assessee and had the provi- 
ionss of this Act relating to the allowance for depreciation 
been in force on and from the date of acquisition : 

Provided further that where the provision of the 
proviso to sub-section (2) of section 26 arc applicable, the 
actual cost to the assessee referred to in clauses (a) and 
(b)shall be the actual cost to the person succeeded in 
the business, profession or vocation: 

(6) A trade, professional or similar association 
performing specific services for its members for remunera¬ 
tion definitely related to those services shall be deemed 
for the purpose of this section to carry on business in 
respect of those services, and the profits and gains there¬ 
from shall be liable to tax accordingly. 

(7) Notwithstanding anything to the contrary 
contained in sections 8, 9, 10, 12 or 18, the profits and 
gains of any business of insurance, and the tax payable 
thereon, shall be computed in accordance with the rules 
contained in the Schedule to this Act. 

Prior to the amendment of the Act in 1931), this section 
was divided into two sections—section 10 dealing with tax on 
income from business and section 11 dealing with tax on income 
from profession or vocation. For the learns already explained 
earlier under section 6, the two sections have been combined 
under section 10 and section 11 has been deleted. Another 
change brought about by the amended Act is the intioduction of 
sub-section G by which profits and gains of a trade, professional 
or similar association performing specific services for its mem¬ 
bers for remuneration defnilely related to these services are 
made liable to tax, an 1 sub section 7 which provides that the 
profits and gains of an insurance business, and the tax-payable 
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thereon, shall be computed in accordance with the rules con* 
tained in the schedule to the Income tax Act. 

Under section 10 tax is levied on the person who carries 
on the business, profession or vocation. Sub- Section (4) of 
section 2 defines business as including any trade, commerce or 
manufacture or any adventure or concern in the nature of trade, 
commerce or manufacture. Profits of even isolated transactions 
or of speculation are taxable if in the transaction ordinary 
methods business or trade are adopted. Word ‘Profession’ refers 
to legal, engineering, medical, accountancy profession etc. which 
require purely intellectual skill. Other pursuits like those of 
brokers and agents are called vocations. Pusiness may be 
carried on by him personally or through employees or agents. 
Income from foreign business is also computed iu accordance 
with the provisions of this section. If a person lends his name 
to a firm simply for the sake of credit, and without any interest 
in its profits and gains, such a person is not liable to tax in 
respect of the income, or any portion of Income, of the firm. 

^ ie w o r ds ‘profits and ‘gains’ used in this section mean 
the same thing. They mean trading profits and do not include 
any capital receipts. They are ascertained on ordinary princi¬ 
ples of trading and accounting. Income-tax law does not pre¬ 
scribe any special method for computing profits of a business. 
It Bimply lays down the allowances and deductions which are, or 
are not, permissible in arriving at correct amount of profit. 

A person is assessed in respect of income from business 
profession or vocation only so long as the business, profession or 
vocation is being carried on. There cannot be any charge, or 
no allowance is permissible, if the business or profession has 
ceased, e. g. an amount which has once been written off as bad 
debt and allowed as deduction in the firm’s assessment, 13 
treated as taxable income if recovered later on, but it will be 
treated as capital receipt if in the meantime the business has 
been discontinued. Similarly if a lawjer who keeps his accounts 
on 'cash system’ of accounting pives up practice a i i Uvch to 
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service the arrears of fees recovered afterwards (after the end of 
the accounting year) would be capital receipts and as such not 
liable to tax. But if the amount wa3 realized after the cessation 
of the profession and before the end of the accounting year it 
would have been revenue receipt and as such taxable. It should 
be noted that for this purpose the business or profession should 
have been completely discontinued. While it may be 
easy for a professional man to get out of the business at the 
shortest possible notice it may be slightly difficult for a busi¬ 
nessman to do so. If a businessman stops taking new business 
but stays for completing old contracts or for collecting book 
debts the business is not completely discontinued. 

Where different businesses are be ns carried on by an 
assessee each is regarded as a separate business for the purposes 
of this section so that allowances in respect of one cannot be 
allowed against the profits of the other. But profits from all 
the businesses carried on are aggregated (loss from o ie business, 
if any, being adjusted against profits of others) and assessed to 
tax. If the loss from any business is so large that it cannot 
be adjusted against income of the other business or businesses 
of the assessee L sec. 10 (1) J and cannot be set off against in¬ 
come of the assessee from other head>, in the same year under 
section 24 (i), it can be carried forward and set off against 
the income of the assessee from the same business next year or 
m the following years ( for a period of six years ) under 
section 24 (2), 

Sub section (2) of this section lays down a list of deduc¬ 
tions and allowances which are permissible against the income 
of a business in order to arrive at net taxable income. With 
regard to these deductions it should be noted that they can be 
claimed against the income of the very business in respect of 
which they are incurred provided the business is being carried 
on and its profits are taxable. The deductions must be claimed 
in the year of their respective expenditure. The list is not 
exhaustive and has to be modified in the light of decisions of 
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courts in respect of income-tax cases. 

Following is the list of deductions and allowances :— 

(i) Rent of premises —Rent paid in respect of the pre¬ 
mises in which the business is being carried on is 
allowed. If only a part of the premises is used for 
the business purposes and a substantial portion of it 
is used for the residence of the proprietor, only that 
portion of the rent which is attributable to the 
portion used for business, and as fixed by the Income- 
tax Officer, will be charged to business. However, 
rent paid in respect of the residence and quarters for 
the staff and employees of the firm will be allowed to 
be deducted. If the premises belong to the proprietor 
no deductions in respect of rent of the premises are 
permissible. Such premises are exempt from taxe 

under Section 9 (Income from Property). Of cours 
rent paid to a partner is allowed. The amount of rent 
is allowed even if it fluctuates with the amount of pro¬ 
fit; in that oase it is not treated as sharing in profits. 

(ii) Repairs to premises where the asst sste is the tenant 
only —Repairs to premises where the assessee is the 
owner are dealt with in clause (v). If by the contract 
of tenancy the assessee has undertaken the liability 
in respect of the repairs to premises and the expense 
has actually been incurred and payment made, the 
amount spent on repairs shall be allowed. If the 
premises are used partly for the residence of the pro¬ 
prietor also only a proportionate amount, will be 
allowed. 

(iii) Interest on borrowed capital —Interest on capital 
borrowed for the purposes of business, profession or 
vocation is allowed provided the borrowing is genuine. 
It is allowed even if it is dependent on, and varies 
with, the amount of profits earned. Interest payable 
outside the taxable territories is allowed only when 
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tax thereon has been paid, or deducted or is recover¬ 
able from an agent under section 43, except in the 
case of a public loan issued before 1st April, 1938. 
Interest paid on capital borrowed in taxable terri¬ 
tories for a business in a foreign country is a permis¬ 
sible allowance under certain conditions. Interest 
paid to partners on loans advanced by them to the 
firm is not allowed. Interest on unpaid price (reduced 
balance) of a capital asset bought on a long term 
credit with stipulation for payment of interest is not 
allowable. 

For Interest to be allowed it is not neoessary that 
actual cash should have been paid. Passing of adjusting 
entries in the books of accounts is quite sufficient when 
accounts are kept on mercantile basis. No allowance, 
of course, is permissible merely on the ground that interest has 
become due. In order for it to be allowed adjusting entries 
must have been passed. 

(iv) Insurance 'premia —Any premium paid in respect of 
insurance against risk of damage or destruction of buil¬ 
dings, machinery, plant, furniture, stocks or stores 
used for the purposes of business, profession or voca¬ 
tion (and not kept idle) are allowed. Such user must 
be during the accounting year and in the particular 
business against the profits of which the allowance is 
claimed. Though not specifically provided by the Act 
the Income-tax Officers are instructed to allow to the 
assessee (under cl. XV) the amount of premium paid 
by him on a policy of insurance against loss of any 
profit consequent on damage by fire to plant and 
premises because it has now been held that any 
amount received by the asBessee under any such 
policy is taxable. Premium on any nth* - )» of 

insurance policy which the assessee miiibt i ,t 

allowed under this clause. 
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In order to claim exemption the premium must be actually 
paid. No deduction can be allowed if the amount is merely set 
apart by creating an insurance reserve fund. But sums actually 
paid to an insurance pool of which the business is a member 
are permitted to be deducted. 

(v) Current repairs —Under this clause allowance is 
granted of the amount paid in respect of current 
repairs to buildings, machinery, plant, or furniture of 
which the assessee is tho owner, and which are used 
by him for the purposes of his business, profession or 
vocation. ‘Current repairs’ mean such repairs as are 
necessary to make good the loss caused in the value 
of an asset on account of wear and tear in ordinary 
course and to keep the asset in a fit condition for 
use. It includes even minor renewal and replace¬ 
ment of parts. If the repairs are such as add to the 
value of the asset over what has been lost out of 
them during current use, the expenditure is of capital 
nature and as such not allowable. Initial expendi¬ 
ture on a second-hand asset purchased is not current 
repair. Repairing charges may not be incurred year 
after year but accumulated repairs may be effeoted 
in one year after several years. 

(vi) rf* (via) Depreciation —The term ‘depreciation* has been 
defined in the books of accounts as loss or diminution 
in the value of an asset consequent upon wear and 
tear, obsolescence, effluxion of time or permanent fall 
in market value.' For the purposes of this sub¬ 
section it means depreciation due to ivear and tear 
through use only. 

Allowance for depreciation can be claimed in respect of 
such buildings, machinery, plant or furniture as are property 
of the assessee and are used for the purposes of business, pro¬ 
fession or vocation during the accounting year. Depreciation 
can be allowed to the owner even if the machinery has been 
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leased to another person, but the lessee is not entitled to claim 
depreciation allowance. According to the provision of Income- 
tax law depreciation cannot be allowed on an asset which is 
acquired on hire purchase agreement, because the purchaser 
does not become its legal owner until all the instalments fixed 
by the agreement are paid, but under administrative instructions 
of the Central Board of Revenue it can be allowed if certain 
conditions are fulfilled. 

Depreciation is allowed only on account of user, that is 
only when the asset is actually used or intended to be used and 
not when it is lying idle. If under a pool arrangement the owner 
of a ginning factory is obliged to keep his machinery in good 
repair and condition so that it may be worked as and when 
necessary, the machinery can be said to be u^ed and will 
attract full depreciation allowance even though the factory 
worked only for part of the year, or did nob work at all. If the 
user is partial, that is if the asset is used for part of the year 
only a proportionate depreciation allowance based on the 
number of complete months of use is allowable. Prior to the 
assessment year 1948-49, depreciation was allowed for full year 
(at full rate) even though the asset was acquired in the middle 
of the year and was used for part of the year only. But (by 
the notification of the Central Government dated 15th May, 
1948) with effect from the assessment year 1948-49, deprecia¬ 
tion allowance is calculated according to the complete months 
during which the asset is used in the year in which it is 
acquired. The periods of labour trouble, such as strikes and 
lockouts, duriug which the machinery etc. had perforce to re¬ 
main idle should not bo excluded from the period for which 
depreciation would be admissible. Where the major part of the 
machinery was worked for the full year and only a small part 
remained idle, depreciation should be allowed at the full rates 
admissible. In the case of a Jute Mill, for example, where 900 
out of 1,000 looms were worked for the whole year full depre¬ 
ciation should be allowed. User may be partial from the point 
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of view of purpose also, t. g. a motor oar may be used partly 
for the business and partly for the private purposes of the 
proprietor. However, in the oase of seasonal factory fuU 
depreciation allowance can be claimed if the factory has worked 
during whole of the working season. 

According to the present law depreciation is allowed on 
buildings, machinery, plant and furniture on their 'written 
down’ value; on ocean-going ships it, however, continues to be 
allowed on their original cost. The rates of depreciation are 
different in oases of different types of assets, and are prescribed 
by rules framed by the Central Board of Revenue. 

An extra allowance up to a maximum of 50 per cent, of 
the normal allowance will be allowed by the Income-tax Officer 
where a concern claims such allowance on account of double¬ 
shift working and satisfies the income-tax Officer that the 
concern has actually worked double-shift. An extra allowance 
up to a maximum of 100 per cent, of the normal allowance in¬ 
stead of 50 per cent, will be allowed in the assessments for five 
years commencing with the assessment for the year 1949-50, 
where a concern proves that there has been triple-shift working. 
The calculations of the extra allowances for double-shift and 
for triple shift shall be made separately proportionately to the 
number of days during whioh there was only double shift work¬ 
ing and during which there was triple-shift working. For the 
purpose of granting this extra allowance the normal number of 
working days throughout the year will be taken as 300 and if, 
for example, a concern has worked only double-shift for 100 
days and triple shift for another lQO days the extra allowance for 
double-shift will be 1/3 of 50 per cent, of the normal allowance 
for the whole year and that for triple shift will be one-third of 
100 per cent, of the normal allowanoe for the whole year. This 
applies to all concerns whether the general rate or any special 
rate applies to them, but does not apply to an item of machi¬ 
nery or plant specially excepted by the letters "N. E. s A.” 
being shown against it. 
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For this purpose the normal allowance means the amount 
of depreciation allowance for the year calculated in accordance 
with Rule 8 (rule regarding depreciation allowance), but exclud¬ 
ing the extra depreciation allowance for multiple shift working 
or for netf plant and machinery. 

'Wc— Lrttcis N. K. S. A. arc a contraction of the expression “No evtrashift 

allowance”. 

“Written down value” means— 

(i) in the case of an asset acquired in the previous year, 
the actual cost to the assessee: 

(ii) in the case of assets acquired before the previous 
year it is the actual cost to him less all depreciation 
actually allowed to him, except, initial depreciation, 
if any. 

Actually allowed means allowance given to the assessee 
in his assessment. If in any year on account of loss in the 
business depreciation could nob be allowed, it will not mean as 
actual 1} allowed. 

(iii) In the case of buildings which belonged to the 
assessee but brought into use for the purpose of his 
business, after 28th February, 1946, the actual cost to 
the assessee minus such depreciation as would <Imve 
been allowed had the building been used for the 
purpose of the business since the very beginning. 
The rate for calculating depreciation for this inter¬ 
vening period will be the rate in force on the date of 
the introduction of the building into the business. 

“Original cost” means the cost to the assessee—the price 
he has paid for the asset. In case he has incurred any expendi¬ 
ture on its transport or ereotion, that will also form part of 
the original cost. If the assessee has received any contribution 
or grant for the purchase or acquisition of the asset such contri¬ 
bution or grant shall not be deducted from the cost of the asset 
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for the purpose of calculation depreciation allowance. If the 
assesses has got the asset as a free gift and has incurred no 
expense on it, he will not be entitled to any depreciation 
allowance because it costs him nothing. 

Some times it may so happen that a person may transfer 
an asset, which he wis using for his business, to another person, 
for an amount higher than it^ real value, with the object that 
this another person may benefit by getting higher depreciation 
allowance in his assessment. In such a case Income-tax 
Officer, with the previous approval of Assistant Commissioner 
of Income-tax, may determine the value of the asset and grant 
depreciation allowance on the basis of value so determined. 
What is the original cost of an asset is a question of fact and 
if the accounts and documents show a fictitious price the 
Income-tax Officer may ascertain the true price. 

If in an year the profits and gains from one of the 
assessee’s businesses are insufficient to allow whole of the per¬ 
missible depreciation in respect of assets used in that business, 
the uncovered portion of it can be set off against the profits and 
gains from assessee’s other busi. essft, or against assessee’s income 
from other sources. If the entire depreciation allowance cannot 
be covered in one year the uncovered poition of it is called 'un¬ 
absorbed depreciation.’ 'Unabsorbed depreciation’ means the 
depreciation allowance which is due according to rules but which 
Cannot be claimed in the assessment of the assessee on account 
of absence or insufficiency of profits. Unabsorbed depreciation 
can be carried forward to the next and the following years, 
indefinitely, to be set off against future profits of the assessee’s 
same business. If side by side there is also business loss which 
is carried forward under section 24 (2), the business loss should 
be set off first because it can be carried forward for a period of 
six years only, whereas for carrying forward, and setting off, of 
depreciation there is no limit. 

Post-war special allowance :—In order to encourage cons¬ 
truction of lesidential houses it is provided in section 9 (income 
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from property) that in respect of the buildings the erection of 
which began and completed between the first day of April 1946, 
and 31st day of March, 1952, two years’ income from the date 
of completion of such buildings will be exempt from tax* 
Similarly in order that the old industries may reconstruct, 
re equip and modernise their old and worn out plant, and new 
industrial concerns may be started, provision of following allow¬ 
ances is made:— 

(i) Initial depreciation .—which is granted for one year 
only (the year of erection or installation) in addition 
to the regular depreciation and which is not taken into 
acoount in working out the written down value, at 
the following rates:— 

(a) New machinery and plant—installed after 31st March, 
1945 at 20 per cent, of the cost thereof to the assessee; 

(b) Buildings—erected after 31st March, 1945, at 10 per 
cent of the cost thereof to the assessee, except in the case 
of those ereotcd between l3t April, 1946 and 31 March. 1948, 
in which case it is 15 par cent, of the cost. 

(ii) Double depreciation .—According to clause (via) added" 
to this Act, by the Taxation Laws Act of 1949, it is 
provided that in respect of all new buildings erected 
and all new plant and machinery installed, after 31st 
March, 1948, a further sum, equal to the amount of 
regular depreciation under clause (vi), (which shall be 
deductible in determining the 'written down^tlue’j 
will be allowed as additional depreciation, in the 
assessment for each of the five years commencing on 
1st day of April, 1949 and ending with 31sfc day of 
March, 1954, In calculating this further sum to be 
allowed any amount allowable in respect of double or 
multiple shift working of the plant and machinery, 
and the amount of the ‘initial depreciation allowance’ 
(admissible as above for the first year only of the 
erection of the building or the installation of the 
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machinery or plant) shall not to be taken into account, 
(iii) Allowance for reduction in 'price .—The high prices of 
plant and machinery ruling at present are not likely 
to last very long, and, therefore, a businessman may 
feel reluctant to invest large sums of money in 
capital assets at this juncture. The advantages con¬ 
ferred by the Act in the form of ‘initial depreciation’ 
and ‘double depreciation’ may not give him sufficient 
temptation to take the risk of falling prices, It is, 
therefore, further provided that if the assessee proves 
to the satisfaction of the Income-tax Officer that the 
market value of such machinery or plant on 31st 
March, 1953, is less than the amount which he spent 
for it, he will be given allowance of an additional sum 
equal to the difference between the written down value 
of the asset in his books on that date and the written 
down value computed on the basis of reduced price. * 
Rates of Depreciation. 

Rule 8 of the rules framed under the Income-tax Act lays 
down the rates of depreciation. Following are the rates pres¬ 
cribed in respect of some of the assets. The percentage is 
calculated on the written down value of the asset : — 

Class of asset Rate Remarks. 

per cent. 


I. Buildings — 

(1) First class substantial 

buildings of selected 
materials 

(2) Second class buildings 

of less substantial 
construction 

(3) Third class buildings of 

construction inferior 
to that of second 
class buildings but 
not including purely 
temporary erections. 


2.5 

Double these numbers 
will be taken for fac¬ 
tory buildings exclud¬ 
ing offices, godowns, 
officers’ and employees, 
quarters. 


7.5 
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(4) Purely temporary erec¬ 
tions such as wooden 
structures 

II. Furniture and fittings— 

(1) General 

(2) Rate for furniture and 

fittings used in hotels 
and boarding houses 

III. Machinery and Plant— 

(1) General rate 

(2) Special rates to be app¬ 

lied to certain classess 
of machinery and 
plant used in certain 
concerns. For rates 
Rule S may be re¬ 
ferred in the Income- 
tax Manual. 

Illustrations 

* (1) A firm which closes its accounts on 31st December 

each year installed a new plant which it purchased at a cost 
of Rs. 4,00,000, on 1st April 1947. Calculate the depreciation 
allowance admissible in the assessments of I 948-49 and 1949 -j 0 ? 
the rate of depreciation being 10 per cent. 

1948-49 Assessment 

Original cost Rs. 4,00,000 

Admi a sible depreciation— 

(i) Initial depreciation 

at 20 per cent Rs, 80,000 

(if) Normal depreciation 

for 9 months only, at 

10 per cent per annum. 30,000 


No rate is prescribed; 
renewals will be allo¬ 
wed as revenue ex¬ 
penditure. 


6 

9 


Rs, 1.10.000 
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1949-50 Assessment 
Written down value of the plant:— 

Original cost Rs. 4,r0,000 

Less depreciation allowed 1,10,000 

Rs. 2,90 000 

Admissible depreciation— 

Normal—at 10 per cent, on 
written down value of 

Rs. 2,90,000 Rs. 29,000 

(2) If of the admissible depreciation allowance o r 
Rs. 1,10,000, in the assessment of 1948-49, only Rs, 60,000 
could be absorbed in the profits of that year, Rs. 50,000, the 
balance would be unabsorbed depreciatio7i and the assessment of 

1949 50 would be as follows :— 

Wiitten down value of the plant— 

Original cost Rs. 4,00,000 

Less depreciation allowed (or actually 

absorbed) 60,000 

Rs. 3,40,000 

Admissible depreciation allowance — 

Normal depreciation at 10 per cent. 

on Rs. 3,40,000 Rs. 34,000 

Add unabsorbed depreciation of the 

previous year 50,000 

Total Rs. 84,000 

Supposing of the above Rs. 84,000, only Rs, 30,000 could 
be absorbed in the profits, the balance of Rs. 54,000 would be 
unabsorbed depreciation, and the depreciation allowance for 
the assessment of 1950-51 will be calculated as follows : 

Written down value of plant— 

Original cost of the asset Rs. 4,00,000 

Less depreciation actually allowed:— 

(i) 1948-49 assessment 60,000 

(ii) 1949-50 assessment 30,000 

90,000 
Rs. 3,10,00) 
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Admissible depreciation 

Allowance at 10% on Rs. 3,10,000 Re. 31,000 

Add unabsorbed depreciation 

b/f from previous assessment 54,000 

Rs. 85,000 

(3) The firm of Messrs Amir Chand Daulat Ram close 
their accounts on 31st March each year. They purchased a 
new plant at a cost of Rs. 30,000 on 1st Ootober 1949. This 
plant was used double shift for 60 day3 in 1949-50, and triple 
shift for 150 days in 1950-51. 

Find out the amount of depreciation admissible in the 
assessments of 1950-51 and 1951-52, the prescribed rate of 
depreciation being 10%. 

Solution 

1950—51 Assessment 


Written down value (original cost) 

Amount of Depreciation admissible :— 

(i) Initial depreciation at 20 per cent. 

of cost 

(ii) Normal depreciation at 10 per cent. 

of cost for half-year 

(iii) Double depreciation (or further 

depreciation) equal to normal 
|(iv) Double Shift allowance 
of 50% of Rb. 1500 

Total 

1951-52 Assessment 
Written down value of the plant 
Original cost 

Less depreciation allowed 

(initial depreciation is not taken 
into acoount in calculating 
written down value) 


Rs. 30,000 


Rs. 6,000 
1,500 


1,500 


300 

Rs. 9^300 


Rs. 30,000 
3,300 


Rs. 26,700 
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Amount of depreciation admissible— 


(» 

Normal depreciation at 10 per cent, 
of written down value 

Rs. 2,670 

(ii) 

Further depreciation equal to 
normal 

2,670 

(iii) 

Triple Shift allowance 

150/300 of Rs. 2,670 

1,335 
r 8 . 6,675 


(4) From the particulars of the above illustration cal¬ 
culate the depreciation allowance for the assessments of 1952- 
53 and 1953-54 also, presuming that the market price of such 
an asset on 31st March 1952 is Us. 24,000 and on 31st March 
1953, it comes down to Rs. 20,000 and also presuming that 
other provisions for providing depreciation remain the same as 
at present. 


Solution 


1952-53 Assessment 
Written down value of the plant— 
Original cost 

Less depreciation actually allowed:— 

(i) 1950-51 Assessment 

(ii) 1951-52 ,, 


Rs. 

3,300 

6,675 


Amount of depreciation admissible: 

(i) Normal depreciation at 10 per cent. 

of the written down value 

(ii) Further depreciation equal to normal 


Rs. 

30,000 


9,975 

20,025 


Rs. 

2,002 

2,002 

4.004 
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1953-54 Assessment 
Written down value of the Plant— 
Original cost 


Less depreciation actually allowed 


(or absorbed depreciation) 

Rs. 

(i) 1950-51 Assessment 

3,300 

(ii) 1951-52 

6,675 

(iii) 1953-54 

4,004 


Amount of depreciation admissible— 

(i) Special depreciation on account of 
fall in price of similar Plant to 
Rs. 20,000 on 31st March 1953— 
on the basis of Rs. 20,000 
as the original cost the will ten 
down value will come to 
Rs. 10,680* (Therefoie Rs looji 
Less Rs. In 68 )) 

(ii) Normal depreciation— 

10 per cent, on Rs. 10,680 

(iii) Further depreciation equal to 
normal depreciation 


Total 

Note —No notice will be taken of fall in the price oi siqjjUi plant to Rs 
on 31st March 1952. 

* On the basis of Rs. 20,000 original cost of the asset- 


1950-51 Assessment 


Written down value (original cost) 
Amount of depreciation admissible— 

Rs. 

(i) 

Initial depreciation 

4,000 

(ii) 

Normal depreciation 

1 000 

(iii) 

Further depreciation 

1,000 

(iv) 

Double shift allowance 

20o 


Rs. 

30,000 


13,979 

16.021 


Rs. 
5,341 

l,06h 

1 60S 

7,477 

21 , 000 , 

Rs. 

20,000 


6200 
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1951-52 Assessment 

Written down value of the plant R8. 20,000 

Less Rs. 2,200 = 17,800 


Amount of depreciation admissible— 



Rs. 


li) Normal depreciation 

1,780 


(ii) Further depreciation 

1,780 


(iii) Triple shift allowance 

890 

4.450 

1952-53 Assessment 


Written down value of the plant— 


Rs. 

Rs. 20 s noo Less (2,200+4,450) 


13,850 

Amount of depreciation admissible — 



(i) Normal depreciation 

1,335 


(ii) Further depreciation 

1,335 

2,670 


Written down value for the assessment 


of 1953-54 

Rs. 20.U00 Leas (2,200+4,460+2,670) 

= Rs. 10,680* 

(5) X purchased the following machinery for his business 
which he started on 1st January, 1950— 

(i) New machinery for Rs. 50,000. 

(ii) An old machinery from Y for Rs. 30,000. 

He set up both the machineries in his own building which 
was constructed at a cost of Rs. 30,000 in April 1945. 

Calculate the amount of depreciation allowance that can 
be granted to him in his assessment of 1951-52. He closes his 
accounts on 31st December each year. The prescribed rates of 
depreciation are— 

Machinery ... 10 per cent. 

Buildings ... 3 per cent. 

Solution: 

Building Rs. 

Original cost on 1st April 1945 ... 30,000 

Depreciation for 1946-47 assessment ... 900 
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Written down value ... 29,100 

Depreciation for 1947-48 assessment ... 873 

Written down value ... 28,227 

Depreeiation for 1948-49 assessment ... 847 

Written down value ... 27,380 

Depreciation for 1949-50 assessment ... 821 

Written down value ... 26,559 

Depreciation for 1950-51 assessment ... 797 

Written down value ... 25,762 

Depreciation for 1951-52 assessment 773 

Machin ery : 

(a) New Machinery-Original Cost ... 50,000 

(i) Initial depreciation 20% of original cost 10,000 

(ii) Normal depreciation 10% of original cost 5,000 

(iii) Further depreciation equal to noimal 

depreciation 5,000 

20,000 

(b) Old Machinery—Original Cost 30,000 

Normal depreciation in 1951-52 assessment at 

10% of the original cost 3,000 

Total depreciation allowance in 1951-52 assessment 
I Buildings Rs. 773 

II New Machinery Rs. 20,000 

III Old Machinery Rs. 3,000 

Total Rs. 23,773 

(vii) Obsolescence 

When a building, machinery or plant is sold or discarded 
or demolished or destroyed and the sale proceeds or the scrap 
value, is less than the written down value thereof, the diffe¬ 
rence will be allowed to the assessee as an ‘obsolesoence allow¬ 
ance, ©r 'balancing allowance 5 or 'balancing depreciation 5 , 





SEC. 10] 


BUSINESS PROFITS 


149 


provided thab such amount is actually written off in the books 
of the assessee. 

If the amount for which such building, machinery or 
plant is sold (whether during the continuance of the business or 
after the cessation thereof) exceeds the written down value, so 
much of the excess as does not exceed the difference between 
the original cost and the written down value will be treated as 
profit of the previous year in which the sale took place. If the 
excess is more than the difference between the original cost and 
the written down value, the amount by which it is more is 
treated as capital profit. 

The following example will illustrate how the ‘balancing 
allowance’ or ‘balancing charge, is worked out:— 

The original cost of a plant is Its. 15,000, and its written 
down value is Rs. 1i>,000, Rs. 5 000, having been allowed as 
depreciation till the year of sale. 

(i) If the plant is sold for Rs. 8,000, a balancing allow¬ 
ance of Rs. 2,000 will be given to the a e sessee; 

(ii) If the plant is sold for Rs. 12,000, that is for Rs. 2,000 
more than the written down value, Rs. 2000 will be 
treated as profit of the previous year of the assesBee 
and will be included in his taxable income, because it 
does not exceed the difference between the original 
cost and the written down value which is Rs. 5,000. 

(iii) If the plant is sold for Rs. 18,000, that is Rs. 8,000 
more than the written down value, Rs. 5,000 will be 
treated as profit of the previous year aud will be 
taxable as such, and the remaining Rs. 3,000 
[Rs. 8,000-(Rs. 15,000-Ra. 10,000) ] as capital profit, 
and, therefore, not taxable. 

If any insurance, salvage or compensation moneys are 
received in respect of any such building, machinery or plant 
which has been discarded or demolished or destroyed tho amount 
of balancing allowance will be — 
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Written dovn value minus (compensation received+scrap 
value of the asset). 

If on the other hand the amount of the compensation and 
the value of the scrap exceed the written down value the diffe¬ 
rence will be the amount on which there will be a balancing 
charge but only to the extent by which the original cost ex¬ 
ceeds the written down value, beyond which it will be treated as 
capital profit and therefore will nob be taxable. The following 
illustration will make it clear. 



A 

B 

C 

D 

I 

Rs. 

Rs. 

Rs. 

I Rs. 

Original cost 

20 000 

20,000 

20,000 

■ * 

Written down value 

12,000 

12,000 

12,000 

BeSuE 

Received from Ins. Co. 

7,000 

8,000 1 

10,000 

| 18,000 

A alue of the scrap 

4,000 

4,000 

4 000 


Balancing allowance 

1,000 




Balancing charge 

- 

1 

2,000 1 

■£: v ’583 

Capital Profit 

- 

~ 1 

| 



In the case of a building previously owned by the assess-ee 
und brought into use for the purposes of his business after 28th 
b ebrunry. 1040, the written down value will be computed as 
already stated under clause (vi) above. 

As in the case of other types of depreciation allowances, 
( ‘° the case of balancing depreciation only a proportion 

■ite amount will be allowed if the building, plant or machinery 
is not used wholly for the purposes of the business. 

BaJai cing depreciation on the ground of discard will be 
allowed in the year in which the asset is actually put out of 
use. But if later on there is a further loss when the discarded 
*sei is actually sold additional allowance can be granted. 

An asses*ee deriving income from a railway or a tramway 
business may at his option claim in place of allowances for 
cm rent repairs, depreciation and obsolescence [under section 
10 (2) (v), (vi) and (vii) [, the actual expenditure incurred by 
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him during the previous year on repairs, replacements an: 
renewals of plant, machinery, buildings and furniture which are 
his own property. Option in this behalf once exerci-ed cannot 
be changed without the consent of the Commissioner of Income- 
tax. The above does not apply to an electric tramway. 

In the case of furniture and books the assessee, if he so 
desires, may claim the cost of replacement instead of 
depreciation. 

(viii) Dead or useless animals— If the animals which have 
been used for the assessee’s business during the 
accounting year, become permanently uyeless as such, 
they should be sold and the difference between the 
original cost thereof and the amount realized from 
their sale will be allowed. If such animals have died 
their original cost after deducting the amount 
realized from the sale proceeds of the carcasses, if 
any, will be allowed 

(ix) Taxes on business premises --Any land revenue, local 
rates or municipal taxes paid by the assessee in 
respect of the premises used for +he purposes of the 
business, profession or vocation. No allowance is 
given in respect of taxes levied on the basis of profits. 

(x) Bonus or commission to employees —Any bonus or 
commission of reasonable amount paid to the em¬ 
ployees, in respect of services rendered by them, 
provided such amount would not have been payable 
to them as profits or dividend if it had not been 
paid as bonus or commission. In order to determine 
the reasonableness of the amount the pay and condi¬ 
tions of service of the employees, the profits of the 
business during the year in question and the general 
practice in similar businesses will be taken into 
consideration. 

(xi) Bad and doubtful debts —Bad debts are allowed ohly 
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if incidental to business, profession or vocation, 
otherwise they are treated as capital loss. The 
investments of savings or occasional loans made to 
acquaintances cannot be considered to be loans made 
in the due course of trading. Other conditions for 
allowing them are:—(i) that the accounts concerned 
of the assessee are kept on the mercantile system 
except in the case of a bank or a money-lender in 
whose case they may be kept even on cash basis, 
(ii) that the amount of bad debt is accepted by the 
Income-tax Officer as irrecoverable and has actually 
been written off in the books of accounts of the 
assessee. Amount transferred to a reserve for meet¬ 
ing bad debts which may arise in future is not 
allowed, (iii) that the amount ultimately recovered 
on a bad debt is treated as taxable income in the 
year of recovery. 

(\ii), (xiii) and (xiv): Expenditure on scientific Research 
Scientific expenditure means any activities in the fields 
of natural or applied science for the extension of 
knowledge. The allowance is permissible to business 
only (and not to professions or vocations) and the 
expenditure is allowed even if it is of capital nature. 
Scientific expenditure is treated under three heads— 

(a) Expenditure , not being in the nature of capital exptndi 
lure, Clause (xii) Any expenditure, irrespective of the amount, pro 
vided it is not of capital nature, and is actually spent in respect 
of the assessee’s business against the profits of which the 
allowance is claimed. 

(b) Sums paid to scientific research association etc . clause 
(xiii) Any sum paid to a scientific research association which 
undertakes research work related to the business of the assessee, 
or any sum paid to a university, college or other institution 
which will be used for such research work and when the uni¬ 
versity, college or institution is approved for the purpose. 



<1EC. 10] 


BUSINESS PROFITS 


153 


(c) Capital expenditure on scientific research—clause ( xiv ) 
The total expenditure under this head is allowed in five conse¬ 
cutive yearly instalments of equal sums commencing from the 
year in which the expenditure is incurred. Capital expenditure 
will be allowed even if it is incurred within three years (and not 
more) prior to the commencement of the business. In such a 
case the instalments will begin from the year in which the busi¬ 
ness begins functioning and will last for five years. 

If the capital asset representing expenditure on scientific 
research ceases to be used for the purposes of scientific research 
related to the business -(i) no allowance will be made for any 
year after the year in which the cessation took place, and (ii) 
in the year of cessation in addition to the annual 1 /5th of the 
cost the amount represented by the following will also be 
allowed:— total capital expenditure on that asset Minus (aggre¬ 
gate of the amounts allowed under clause (xiv) Plus value of 
the asset immediate by before the cessation). If on the other 
hand the aggregate of the amounts allowed and the value of 
the asset immediately before the cessation is more than the 
capital expenditure on the asset the difference will be treated 
■s profit liable to tax. 

On the same principle if the capital asset is sold — (i) origi¬ 
nal cost of the capital asset Minus (aggregate of the amounts 
allowed Plus sale proceeds) will be allowed to be deducted from 
the profits, (ii) if the aggregate of the amounts allowed Plus the 
sale proceeds is more than the original cost of the capital asset, 
the difference will be treated as profit anr f will be taxable as such. 

Depreciation allowance under clause (vi) or obsolescence 
allowance under clause, (vii) of this subsection will not be per¬ 
missible in respect of the assets on which allowance under this 
clause is granted. 

Although there is no express provision in any of the 
clauses (xii), (xiii) or (xiv) of this subsection, it is implied that 
d expenditure on a scientific research, or any part thereof, in- 
currei by a person, is met by the government, or public, or a 
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olcal authority, that expenditure or that part of the expenditure 
shall not be regarded as incurred by that person. 

(xv) Miscellaneous Business Expenditure: While a list 
of important allowances that are permissible in 
computing the profits and gains of a business, pro¬ 
fession or vocation is given under the above 14 clau¬ 
ses still there are many others which have not been 
considered. On account of variety of their nature it 
is rather impossible to draw up an exhaustive and 
complete list of all the expenses which can, or cannot, 
be allowed. Instead of attempting to expand the list 
certain general principles have been laid down on the 
basis of which it may be decided whether a parti¬ 
cular item of expenditure is a permissible allowance 
or not. For an expenditure to be allowed against the 
income of an assessee the following three conditions 
must be fulfilled:— 

(1) that it is incurred for the purposes of the business, 
profession or vocation which is taxed; 

(2) that it is incurred wholly and exclusively for the 
purposes of that business, profession or vocation; 

(3) that it is not a capital expense or a personal expense 
of the assessee. 

A loss which is incurred or suffered during the account¬ 
ing period is allowed. Loss ICxpected in future cannot be 
allowed in the accounting period even though it is a certainty. 

The following notes contained in the instructions issued 
by the Central Board of Revenue with regard to admissibility, 
or otherwise, of certain expenses may be illustrative and serve 
useful purpose for general guidance. They are, of course, not 
exhaustive:— 

(a) Contributions to private provident funds by an em¬ 
ployer are allowable if the fund is constituted as an irrevocable 
trust and if no part of the employer’s contribution can be re¬ 
covered by him. If the fund remains in the hands or under the 
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control of the employer, no contributions by him would be 
allowed as a deduction, but actual payments made to employees 
leaving the service would be allowed in the year in which such 
payments are made so far as such payments relate to the 
employer’s contributions only. 

(b) Contributions to private superannuation funds by aa 
employer are also allowable, if the fund is constituted as an 
irrevocable trust and if no part of the employer’s contribution 
can be recovered by him. If such a fund remains in the hands 
or under the control of the employer no contributions by him 
will be allowed as a deduction but actual payments of pension 
to ex employees or to their widows or children should be allowed 
as a deduction when the pensionary payment is a fixed and 
recurring one. No claims on account of pensions will, however, 
be entertained when they are paid to persons who have, or who 
at any time had, a share or interest in the business, profession 
or vocation. 

Contributions by an employer towards recognised Provi¬ 
dent, fund or superannuation fund maintained for the benefit of 
the employees are allowed to be deducted. 

(c) Premia paid by an employer to cover the risk of 
liability to compensate any of his employees for injuries under 
the Workmen’s Compensation or Accident Insurance Act 
(VIII of 1923) are allowable under section 10 (2) (xv). 

(d) Bona fide expenditure of a revenue character for the 
welfare of employees is allowable, but in no case is any capital 
expenditure allowable. 

If expenditure on labour welfare is made in any year out 
of reserves which have not previously been allowed as a deduc¬ 
tion, such expenditure would be allowed as a deduction in the 
year in which it is incurred. Expenditure on labour welfare 
actually incurred would be allowed in its entirety as a deductino 
irrespective of the lowness of profits in any particular year. If 
such expenditure exceeds the pTofit of the year, it should be 
carried forward and set off in accordance with the provisions 
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of Section 24 of this Act. 

^e) Indian traders and businessmen charge their customers 
or clients a small fee on each transaction, for example, so many 
pies per hag of some commodity sold, the proceeds of which 
are supposed to be devoted to various religious, charitable or 
educational purposes. Such customery receipts and the corres¬ 
ponding expendil ure should be left out of account altogether 
for income-tax purposes. 

(f) Audit and other Accountancy expenses incurred 
annually, including expenses of settling the income-tax liabiiitx 
of an assessee will ordinarily be allowed. Hut expenses con¬ 
nected with subsequent proceedings before tin* higher authorities 
in appeal, review etc. ^ill no* be allowed. 

The expense^ of an appeal to the Appall i»c Assistant 
('ommissinner or to the Income tax Appellat Tnhuual auainst 
the application of Sec. 23A, will, however, bo allowed if the 
company succeeds in establishing in appeal that the section 
should not have been applied in its case. 

fg) Sales tax and expenses incurred in the original pro¬ 
ceedings of assessment to Sales tax, as also in appeals arising 
do in such proceedings, are allowable deductions, Expenses 
incuued in defence against proceedings for breach of law 
relating to Sales tax are not allowable as it U not anv 
incident of business to commit breach of law. 

(h) The premiums received by a company on issue of 
shares are capital receipts and the cost of issuing shares is 
capital expenditure. 

By another circular of the Central Board of Revenue 
fNo. 17 of 1943) an expenditure up to Rs. 200 is allowed in 
respect of ‘Mahurat’ ceremony, ‘Deepawpli utsava’or ‘shubha 
divasa 1 for starting new accounts. 

Other examples of admissible or inadmissible expenses are 
as follows :— 

(1) Cost of shifting from one business premises to 
another, even though shifting may be compulsory, is a capital 
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expenditure. Expense incurred in selling fittings of the old 
shop and buying those for the new one is a capital expense and 
as such not allowable. 

(2) Ad vert ise me ut charges at the time of formation of ,i 
new business or over a special advertising campaign is a capital 
expense, but subsequent expense during the working of the 
business is a revenue expense. 

(•J) Fees of the lawyer to fight a case in respect of 
income-tax levy is not admissible, but expenses of settling the 
initial income-tax liability of the assossee is ordinarily allowed. 

(4) Subscriptions paid to trade association are permis¬ 
sible allowance if the funds of the association are spent wholly 
or exclusively for the purposes of the trade. 

(5) Premia for insuring buildings, machinery or plant 
against damage or destruction is allowed under clause |iv; 
above. Premium for any other kind of insurance would be 
■dlowed if it is wholly or exclusively for the purposes of the 
trade. Life insurance Premium in respect of an employee 
whoso death may adversely affect the profits is allowed to be 
dedueled. Premium on a policy to insure against loss of profit 
is allowed because sums recovered from insurance company 
against such policies are treated as taxable income. 

(6) Compensation paid to employees purely on personal 
grounds is not allowed, but if their turning out is expedient 
and in the interests of the business it will be allowed. 

(7) Presents or ‘bakhshish’ to employees is a permissible 
deduction provided it is not an art of charity or a result of 
obligation arising from the social or religious status of the 
assessee. They should be of the nature of perquisites though 
not legally claimable or they shoul l be as a matter of conven¬ 
tion or general practice in the particular line of trade. 

(.81 Losses by ambezzlement or theft can be allowed only 
if it is in the course of business and is of circulating capital. 
Theft or loss by fire, water, white-ants etc., of stock-iu-trade 
or embezzlement of cash by an employee is a revenue loss and 
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deductible as such. Loss of money by theft or dacoity or by 
embezzlement after business hours is a capital loss and therefore 
not allowable. 

(9) Expenses incurred on defence of the proprietor or an 
employee of the business against criminal proceedings in a case 
which is not in respect of business, irrespective of the fact 
whether the case is won or lost, are not allowed, e. g. — 

(h) defence of the editor and printer of a newspaper in a 
contempt case. 

(b) defence of an employee of a firm of wine-merchants in 
a case of offence against Excise AcC 

(c) defence of a partner in the firm in a black marketing 
and profiteering case. 

(10) Fines imposed by Government for acts in defiance of 
law are not allowed to be deducted. 

(11) Any loss on account of exchange fluctuations in 
respect of business transactions with foreign countries is allowed 
to be deducted. 

(12) Compensation paid for breaking contract for purchase 
or sale of goods is allowed to be deducted. Compensation paid 
to agents for breaking agency agreement as a result of which a 
certain percentage of profits used to be paid to them every year 
is allowed as a permissible deduction. 

(13) In addition to salaries and wages paid to employees 
as their remuneration, payment of gratuity or pension on retire¬ 
ment is allowed to be deducted even though there be no legal 
obligation of the employer to pay the same. 

(14) Income of tea companies which grow and manufac¬ 
ture tea in the taxable territories, and of sugar companies which 
have their jugar cane farms also, is treated as partly from agri¬ 
culture and partly from business. (Refer definition of agricul¬ 
tural income). 

According to Section 10 (3) when the use of the building, 
machinery, plant or furniture, in the business, profession or 
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vocation is partial in reference to purpose, allowance under 
clause (ivj to (vii) of subsection (2) will be proportionate only. 

Under Section 10 ( 4 ) Payments in respect of taxes on the 
profits of a business, profession or vocation are not admissible. 
Of course, rates and taxes payable independently of profits are 
allowed to be deducted. Thus income-tax (including foreign 
income-tax, if any) and super tax are not deductible. Excess- 
profits tax, if any, is allowed in computing profits for purposes 
of income-tax and super tax. In the same way sales tax is also 
allowed. 

Salaries payable outside the taxable territories are allowed 
only if tax on such salaries has baen paid, or deducted at source 
or arrangement for its collection has been made. Payment in 
respect of Provident or such other fund is not allowed unless 
arrangement has been made for the deduction of tax from pay¬ 
ments thereout, if the same are taxable under the head ‘Salaries’. 

Payments by way of interest, salary, commission or re¬ 
muneration by a firm to any partner of the firm is not a deduc¬ 
tible expense. All payments other than the above made to 
partners are allowed. Remuneration paid to a partner for 
services rendered to the firm in his individual capacity is allow¬ 
ed in the same way as to any outsider. If a partner is paid 
salary in view of certain qualiflcations possessed by him, such 
salary may be allowed provided it is irrespective of profits and 
is over and above his share of profit as partner. 

Bona fide payment of salary by a Hindu Joint Family 
business to a member of the family, for services rendered to the 
business, is a deductible expense of the firm provided the sum is 
reasonable. 

Under sub section (-5) of this section ‘expenses paid* 
means actually paid or incurred according to the method of 
accounting on the basis of which profits or gains of the assessee 
are computed. While computing the taxable income under this 
section care should be taken to see— 

(ij that all the income taxable under this section ia 
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respect of the previous year has been brought into 
account and that no portion of it is left out under 
the guise of capital receipts or additional capital 
introduced by the assessee, or deposits received from 
friends, relations or members of the family, etc. etc.; 

(ii) that only those expenses which have been incurred 
in earning the profits or those losses which have been 
sustained in respect of the particular business and 
which are permissible deductions are charged against 
the income of the year; that no capital expense or 
no expense or loss which is not in respect of the 
particular business or particular accounting year is 
deducted from the income; 

(iii) that items of income not chargeable under this 
section are excluded but that they are charged under 
other appropriate section or sections. Portion of the 
income not chargeable to tax under this Act should 
be left out. 

Under sub section ffij profits and gains of trade or pro¬ 
fessional associations which perform specific services for re¬ 
muneration for their members are chargeable to tax under 
this section. 

Profits and gains of the companies carrying on insurance 
business aie not computed and charged to income-tax under 
the provisions of this section; they are computed and 
charged according to special rules framed for the purpose, 
(sub-sec. 7) 

Illustrations 

1 The Profit and Loss Account of Messrs. Narain Das 
J3hagw an Das contain, among other things, the following items 
on the expenditure side. You are required to explain, with 
icasons, whether for income-tax purposes they will be admis¬ 
sible or not. 

(a) Accountancy charges, including Ks. 1,000. paid 

for drafting partnership deed 1 300 
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(b) Monc}^ paid to save business reputs Lion 4,000 

(c) Legal expense^ of defending an employee 

against the charge of smuggling goods 
to Pakistan 2,000 

(dj Payment made two years before the com¬ 
mencement of businens to Delhi University 
for starting a laboratory for scientific 
research relating to assessee’s business 50 00J 

fe) Expenses of a graden party held in honour 

of the new Minister of State for Economic 
Affairs. 3,000 

Solution 

(a) Fee for drafting partnership deed—Rs. 1,0 0 - will 
not be allowed because it is a capital expenditure. Auditing 
and accountancy expenses incurred every year, including ex¬ 
penses of settling the income-tax liability of the assessee, are 
allowed as current items of expenditure. 

(b) Rs. 4,000 spent to save business reputation will not 
be allowed because business reputation is a capital asset and, 
therefore, any expense to save it is not admissible. 

(c) Legal expenses of defending employees prosecuted 
for offences against the law of the country are not permissible 
expenses and as such R*. 2,00) spent on defending an employee 
against the charge of smuggling goo is to Pakistan will not 
be allowed. 

(d) Expenses incurred on scientific research before the 
commencement of business are allowed but only to the extent 
of one-fifth in one year, because it is allowed in five consecutive 
years beginning with the year in which the business is started. 
Only Rs. 10,00 will, therefore, be allowed this year. 

(e) Rs. 3,000 3 pent on the garden-party in honour of the 
new Minister of State will not be allowed because it is not an 
expense incurred for business purposes. 

(2) Messrs Rama Shanker Krishna Swarup, Cloth-merchants 
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prepared the following Profit and Loss Account for the year 
ended 31 at March 1951:— 

Profit and Loss Account 



Rs. 

Rs. 

To Mahuiat Expenses 

400 By Gross Profit 

7,300 

,, Advertising 

3,ODO 


, Sales Tax 

1,000 


,, Bad debts Reserve 

200 


„ Furniture and fitting 

50u 


,, Trade expenses 

) ,20 


,, Net Profit 

1,000 


Total 

7,300 Total 

7,300 


Compute the taxable income 

of the firm. 

Solution : 

Rs. 

Gross P/ofit 

7 300 

Less permissible expenses— 

Rs. 

Mahurat Expenses 

200 

Sales tax 

1,000 

Trade expenses 

1,2 0 2,400 


Taxable income 


4,900 


Note —(1) On y Rs 200 are allowed in respect of Mahurat expenses. 

(2) Expenses on advertising are piesumed to be on special advertising 
campaign. 

(3; Bad debts reserve is not permissible deduction. 

(4) Expense on furniture and fittings is capital expenditure. 


(3) Shn Radhey Lai, the proprietor of a flour mill, has 
prepared the following Profit and Loss Account for the year 
ending 31st March, 1951. You are required to compute hia 
total taxable income and the amount of tax payable by him 
for the assessment of 1951-52. Also give reasons why you 
treat some of the expenses as inadmissible. 


Rs. 

Trade Expenses 450 Gross Profit 21,925 

Establishment Charges 2,200 Bank Interest 475 



SEC. 10] BUSINESS PROFITS 163 

Rent, Rates, and Taxes 

1.400 

Profit on Sale of In¬ 

Household Expenses 

1,850 

vestments 2,000 

Discount and Allowances 

200 


Income-tax 

700 


Advertisement 

450 


Postage and Telegrams 

loo 


Gifts and Presents 

125 


Fire Insurance Premium 

250 


Charities 

375 


Subscriptions and Donations 400 


Repairs and Renewals 

250 


Loss on sale of Motor-car 

1,400 


Life Insurance Premium 

850 


Reserve for Bad Debts 

60() 


Interest on Capital 

150 


Audit Fee 

250 


Net Profit transferred to 



Capital Account 

13,000 



25,000 

25,000 


Solution; 

Assessment of Shri Radhey Lai for 1951-52 


profit as per Profit and Loss 

Account 

inadmissible expenses— 

Rs. 

Household expenses 

1,850 

Income-tax 

700 

Gifts and presents 

125 

Charities 

375 

Subscriptions and donations 

400 

Loss on sale of Motor-car 

1,400 

Life insurance premium 

850 

Reserve for Bad debts 

600 

Interest on Capital 

150 


Rs. 

13,000 


6,450 


10,450 
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Less profit on sale of investments (being capital 


profit). 2,600 

Total income from business 16,850 

Less earned income relief 3,370 

Taxable income 13,480 


Shri Radhey Lai has no other income. 

His taxable income after allowing earned income 
relief is Rs. 13,48) and exempted income 
on which rebate shall be allowed is Rs 850, 
life insurance premium. 

Calculation of amount of tax papable by him— 

Tax at 1951-52 rates on Rs. 13,480: 

On first Rs. 1,500 nil 

On next R^. 3,5 )0 at 9 pies Rs. 164- 1 

On next Rs. 5,0)0 at -/1 /9 pies Rs. 546-14 

On next Rs. 3,480 at 3 annas Rs. 562- 8 

On total Rs. 13,480 Rs. 1,363- 7 

Add > per cent, surcharge 68- 3 1,431-10 

Average rate of tax 20.39 pies per rupee 

Rebate on Rs. 85 ) (life insurance premium) 

at the average rate of 20.39 pies 90-4 

Tax payable 1,341-6 

AW'J — (1) Household expenses, Income-tax. reserve for badd cbts and interest 
on capital are inadmissible expenses. Interest on capital is allowable if it is 
boriowed capital. 

(2) It is presumed in this case that gifts and piesents are voluntary 
payments. Gifts and presents given to employees as perquisites in return for 
services may, however, be allowed even though it may not be compulsory for the 
employer to do so. 

(3) In order to claim exemption in respect of amounts given as charity 
the institutions to which charities are given must be approved by the Central 
Government. 

(4) Subscriptions and donations paid by a business arc admissible 
against its income only when either their payment is compulsory or it is commer¬ 
cially expedient and of benefit to the business. It is presumed otherwise in this 


case. 



SEC. 10] 


BUSINESS PROFITS 


165 


(5) It is presumed that motor-car is used for his personal benefit by 
Shri Radhey Lai and not for the purposes of the business. 

It is presumed that life insurance premium is paid on the life policy of Shri 
Radhey Lai himself or on the life Policy of his wife. Premiums on the life poli¬ 
cies of the employees whose death is likely to adversely affect the profits of the 
business can be claimed as deduction against business income. 

(7) Bank interest of Rs. 475 on the errdit side of the Profit and Lois 
Aceount is presumed to be on business account. 

(4) From the following Profit and Loss Account of a 
merchant for the year ended March 31, 1951 find out his 


taxable income from business: — 




Rs. 


Rs. 

To Office Salaries 

5,720 

By Gross Profit 

27,635 

,, General Expenses 

2,040 

,, Interest on Govern 

- 

Interest:— Rs. 


ment Securities ... 

1,460 

On Bank Loan 480 


,, Discount 

365 

On Capital ... 1,580 


,, Bad Debts recovered 640 

— 

2,000 

,, Profit on sale of In 

- 

,, Fire Insurance Charges 775 

vestments 

750 

Reserve for Bad Debts 835 

Sundry receipts ... 

350 

,, Audit Fee 

400 



,, Income-Tax 

1,760 



,, Charity 

485 



,, Law Charges 

370 



Compensation paid to 

a 



retrenched employee 1,500 



Extension of Buildings 

i 1,500 



,, Rent 

1,1 o5 



i , Net Profit 

12,000 



Total 

31,200 

Total 

31,200 


In computing income, the following facts should be taken 
into consideration:— 


(a) In the item of rent, Rs. 600 is included in respect of the 
rent of office building which belongs to the proprietor himself; 

(b) In the amount of salaries, Rs. 320 is included in res¬ 
pect of employer’s contribution to Provident Fund which is 
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recognized; 

(c) General Expenses include Rs. 350 in respect of cost of 
new furniture purchased during the year: 

(d) Amount of depreciation, allowable according to rules, on 
assets used for business purposes is worked out at Rs. 1,475; and 

(ej Of the amount given in charity, Rs 300 was sent to 
the Slate of Jammu and Kashmir. 


Solution : 


Net Profit as per Profit and Loss Account 

Add expenses not allowed— 

Rs. 

1 . 

Cost of new furniture 

350 

2 m 

Interest on Capital 

... 1,580 

3. 

Reserve lor Bad Debts 

835 

4. 

Income Tax 

... 1,76) 

5. 

Charity 

48> 

6. 

Extension of Buildings 

... 1,5)0 

7. 

Rent of office buildings 

600 


(being the property of the 
proprietor of the business) 


Less depreciation allowable 


Less income not chargeable Rs. 
under the head ‘‘income 
from business’’:— 

1. Interest on Govt. Securities 1,460 

2. Profit on sale of investments 750 
Taxable income from business 


Rs. 

12,000 


7,110 
Rs. 19,110 

Rs. I >475 

Rs, 17 635 


Rs. 2,210 
Rs. 15,425 


(5) Following is the Profit and Loss Account of the 
Krishna Tea Company Limited for the year ended 30th 
September, 19 50 : 

Profit and Loss Account: 

Rs r Ra. 

Opening stock of tea 10,000 Sale proceeds of tea 1,00,000 
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Tea-gardens and manufacturing 


expenses 


40,000 

Inland freight 


500 

Commission 


200 

General Charges 


1,000 

Audit fees 


100 

Debenture interest 


500 

Bonus to staff 


2,500 

Contributions to unrecognised 


provident fund 


70 ) 

Depreciation 


1,500 

Income-tax 


7,000 

Net profit 


40,200 

1,05,1 00 


Closing, stock of 
tea 5,000 


1,05,000 


Calculate taxable income of the company after taking 
following into consideration :— 

1. Permissible depreciation according to 

prescribed rates is Rs. 1,000, 

2. General charges in dude Rs. 100 given 

to Meerut Arya Samaj as donation. 

Solution: 


Profit as per Profit and Loss Account 
Add inadmissible expenses— 

Donation to Meerut Arya Samaj 100 

Contribution to unrecognised provi¬ 
dent fund (considered inadmissible) 700 
Depreciation in excess of per¬ 
missible amount 300 

Income tax 7,000 

Total income of the company 


Rs. 40,200 


8,100 
Rs. 48, 300 


In the case of tea companies only 4) per cent, of their 
income is taxable, the remaining 60 per cent, being considered 
as agricultural income. 
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The taxable income of the company, therefore, is 40 per 
cent, of Rs. 48,300, oiz. Rs. 19,320. * 


(6) The following is the Manufacturing and Profit and 
Lobs Account of a sugar mill company for the year ending 31st 
October, 1947:— 



Rb. 


Rs. 

24,51,500 

Opening Stock 

1 82,300 

Sales 

Cost of Cane crushed 

12 57,700 

MiscelUi eous 


Manufacturing Expenses 

7,98,500 

Receipts 

6, 700 

Repairs and Renewals 

40,700 

Closing Stock 

3,66,000 

Establishment Charges 

41,600 



Miscellaneous Expenses 

17,800 



Commission on Sales etc. 

63,500 



Directors’ Fees 

1,600 



Auditors’ Fees 

2,000 | 

i 



Managing Agents’ Allowan 

ce 1 



and Commission 

78,600 



Depreciation written off 

1,30,700 



Balance being Profit 

1 



carried down 

2,09,200 




28,24 200 


28,24,200 

Amounts transferred— 


Profit byd 

2,09,200 

To Reserve Fund 

25,000 

1 

1 


To Reserve for 


1 

1 


Income-tax 

90,000 




1,15,000 



Balance carried to 




Balance Sheet 

94,20 i 
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Rs. 

Profit as per Profit and Loss Account 2,09,200 

Add cost of growing sugar-cane on company’s 

own farm, charged to Profit and Loss a/c 1,54.'*00 

Less market value of sugar-cane grown on 3,63,200 

company’s own farnl and used in the mill 1 9 * 000 


Add expenses disallowed :— 

4/oths of Rs. 07,000, cap. expenditure 


on scientific research 53,600 

Contributions towards unrecognized 3.200 

Provident Fund 

Donations to local educational 

institutions 5,000 

Cost of sugar distributed free 1,000 

Cost of additions to factory buildings 

(cap. expenditure) 15,000 

Depreciation 1,30,700 


1,67,200 


2,08,600 


3,75,700 

Less depreciation allowed as per rules 98,200 

Taxable income of the company Rs. 2,77,500 

(7) Given below is the Profit and Loss Account of the 
Bhatia Cotton Mill Co., Ltd., for the year ended 31st December, 
1941 


Stocks on 1st Jan. ’41 

Rs. 

17,82,105 

Sales 

Rs. 

61,90,397 

Cotton consumed 

25,83,685 

Rents of Staff 


Manufacturing Expenses 

9,45,395 

Quarters 

25,362 

Wages and salaries 

8,65,972 

Stock on 31st Dec. 

Marketing 

61,215 

1941 

13,59,410 

Insurance 

27,156 



Establishment 

2,79,762 



Welfare Expenses 
Balance c/d 

17,825 

10,12,054 




75,75,169 


75,75 69 
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Directors’ Fees 

2,500 Balance b/d 

10.12,054 

Auditors’ Fees 

1,500 Transfer Fees 

1,500 

Law Charges 

3,250 


Interest 

1,05,250 


Repairs to Buildings 

and Machinery 

1 5 640 


General Charges 

25,875 


Managing Agents’ Rernu- 

neration 

60 420 


Contribution to War 

Purposes Fund 

10 000 


Contribution to Staff 

Provident Fund 

20 000 


Debenture Sinking Fund 

25,0oo 


General Reserve 

1.00,600 


Taxation Reserve 

3 000,00 


Balance (Subject to 

depreciation) 

3,44,119 



10 13 554 

10,13,554 


You are required to compute the Company’s taxable 
income from business and also its total income for the year 
1941, after taking the following information into account :— 

(a) Welfare Expenses include Rs. 825, the cost of a 
pucca well built for the use of the Company’s workmen. 

(b) Insurance Rs. 1,000, Repairs Rs. 3 750, and Munici¬ 
pal tax Rs. 2 150 (included in General Charges) were in respect 
of Staff Quarters. 

(c) Law Charges amounting to Rs. 1,500 were incurred 
in connection wrth additional land purchased during the year. 


(d) The Staff Provident Fund is a recognized one. 

(e) The amount of depreciai-ion allowable is Rs. 2,64,325. 
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Solution: 

Statement of Income from business : 

Re. 

Profit as per Profit and Loss acoounb 3.44,119 

Add expenses not allowed— 

Cost of pucca well 825 

In respect of Staff quarters: 

Insurance 1000 

Repairs 3750 

Municipal tax 2150 


Law charges in connection with 
land purchased during the year 

6,900 

] ,500 


Contribution to War Purposes Fund 

10,000 


Debenture Sinking Fund 

25,000 


General Reserve 

1,00.000 


Taxation Reserve 

3,00,000 

4,44.225 

Less Depreciation allowable 

2.64,325 

7 88,344 

Rent of Staff quarters 

25,362 

2,89,687 

Income from business 


4,98,657 


Statement of Income from Property 

Rent of Staff quarters 25,382 

Less (i) i for repairs 4227 

(ii) Insurance Premium 1000 5,227 20,135 

Statement of Total Income; 

Income from business Rs. 4,98,657 

Income from Property 20,135 

Total Income Rs. 5,18,792 

Not §\— Any sums paid after the first day of April 194B as donations to any insti¬ 
tution or fund which is established in the taxable territories for a 
charitable purpose and is approved by the Central Government is ex¬ 
empted from payment of tax with certain limitations. No such exemp¬ 
tion was allowed in the year 1941. 
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(8) The following is the Profit and Loss Account of 
Mr. Jamshedji for the year ending 31st March, 1950 :— 


Rs. 

Salaries 40,000 

Allowances to widows of 

deceased employees 3 0o0 

Pr stage and Telegrams 1,000 

Secret Commission 10,000 

Donation to lted Cross 

Fund 1,000 

Rent 6,00 ) 

Staff Provident Fund 

Contribution 5,000 

Loss on Sale of Invest— 

menbs 1,00 000 

Interest on Capital 5,000 

Net Profit 3,70,000 

Total 5,50 Quo 


Rs. 

Gross Profit 5,00 000 

Profit on Sale of Machi¬ 
nery 5 J,o0 ) 


Total 5,50,000 


(a) The original cost of machinery sold during the year 
was Rs. 1,00,000 and depreciation allowed for income-tax 
purposes to date was Rs. 30,000. 

(b) Mr. and Mrs. Jamshedji have a partnership business 
in which the assessable profit for 1950-51 assessment works out 
at Rs. 60,000 as a iegistered firm. The whole capital of the 
firm has been contributed by Mr. Jamshedji. The two partners 
share profits equally. 

(c) Mr. Jamshedji has made a revocable deed of settle¬ 
ment, the income from which for the assessment year 1950-51 
is determined at Rs. 10,000 from dividends. Under the settle- 
ment the whole income is to go to Mrs. Jamshedji for her life. 

(d) Mr. Jamshedji has made another revocable deed of 
settlement whose income for the assessment year 1950-51 works 
out at Rs. 15,000 from dividends. Under this settlement the 
howle income is to be enjoyed by the three children of the 



SEC. 10] 


BUSINESS PROFITS 


173 


settlor, all of whom are minors. 

Prepare the respective tax liabilities of Mr. and Mrs. 
Jamshedji and the trustees for the minor children for the 
assessment year 1950-51. 

Solution 


Taxable income fram Jamshedji s business : 

Rb. 

Net profit as per P & L Account ... 3,70,000 

Add Expenses not admissible:— 


1. Secret Commission 10,000 

2. Donation to Red Cross Fund 10,000 

3. Loss on sale of Investments 1,00,000 

4. Interest on Capital 5,000 1,25,000 

4,95,000 

Less profit on sale of machinery being 

Capital Gain 20,000 

Rs. 4 ,75,000 

Note —Of Rs. 50,000, profit on sale of machinery, Rs. 30,000 (to the extent to 
which depreciation allowance on this asset has been granted) will be 

treated as normal profit and will be taxed as such and the balance of 

Rs. 20,000 will be treated as Capital profit. 


Another method of dealing with this is—* 


Written down value of the asset Rs. 

Profit on sale of above R 3 . 

Therefore selling price must be Rs. 

Cost price of this asset is Rs, 

Therefore capital profit on sale 

of machinery Rs. 

Assessment of Jamshedji for 1951*52: 

1. Income from business— 

Profit of registered firm 


(the whole amount is treated as 
Jamshedji’s profit) 

2. Income from settlements Rs. 10,000 

+Rs. 15,000 


70,000 

50,000 

1 , 20,000 

1 , 00,000 


20,000 

Rs. 

4,75,000 

60,000 


5,35,000 


25,000 
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Total Income 

Less Earned Income Allowance 
Taxable Income 
Exempted Income— 

Donation to Red Cross Fund Rs. 


5,60,000 

4,000 

5,50,000 


10,000 

Mr. Jamshedji is liable to tax (income-tax and super-tax) 
on Rs. 6,46,000, at the average rates of tax applicable to an 
income of Rs. 5,56,000. 


Income of the settlements made in favour of wife and 
minor children is income of Mr. Jamshedji. Share of profit of 
wife in registered firm also is income of Jamshedji. Mrs. 
Jamshedji and the three minor children are, therefore, not 
liable to any tax. 
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(1) Tax shall be payable by an assessee under the 
head “Income from other sources” in respect of income, 
profits and gains of every kind which may be included in 
his total income (if not included under any of the preced¬ 
ing heads). 

(2 Such Income, profits and gains shall be compu¬ 
ted after making allowance for any expenditure (not 
being in the nature of capital expenditure) incurred solely 
for the purpose of making or earning such income, pro¬ 
fits or gains, provided that no allowance shall be made 
on account of— 

(a) any personal expenses of the assessee, or 

(b) any interest chargeable under this Act which 
is payable without the taxable territories not being interest 
on a loan issued for public subscription before the first 
day of April, 1938, or not being interest on which tax has 
been paid or from which tax has been deducted under 
section 18, or 

(c) any payment which is chargeable under the 
head ‘salaries’ if it is payble whithout the taxable territor¬ 
ies and tax has not been paid thereon nor deducted 
therefrom «under section 18. 

(3) Where an assessee lets on hire machinery, plant 
or furniture belonging to him, he shall be entitled to 
allowance in accordance with the provisions of clauses 
(iv), (v), (vi i and (vii) of sub-section (2) of section 10. 

( 4 ) Where an assessee lets on hire machinery, plant 
or furniture, belonging to him and also buildings, and 
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the letting of the buildings is inseparabi ■ from the letting 
of the said machinery, plant or furniture, he shall be 
entitled to allowances in accordance wii.i the provisions of 
clauses (v), (vi) and (vii) of sub-section (2) of section 10 
in respect of such buildings. 

Section 12 provides a residuary group of im nines, in which 
is included every kind of income, from whatever source derived, 
which is taxable under the income-tax Act and which is not 
covered by any of the sections 7, 8, 9 or 10. From the net of 
this section no income can escape unless it is expressly exemp¬ 
ted. 

There can be a number of instances of income falling in 
this group—those which are of the nature of remuneration for 
services rendered but are not governed by section 7, 
those which are of the nature of interest or dividend but are 
not covered by section 8, those which arc of the nature of 
property income but not taxable under section 9 or those 
which are of the nature of income from business, profession or 
vocation but do not come under section 10. Some of the ins¬ 
tances of such income are as follows 

1. Remuneration received by a professor for acting as an 
examiner, commission received by an employee blit not from his 
employer, commission received by a director of a company for 
underwriting shares of a new company. 

2. Interest on bank deposits or loans of foreign Govern¬ 
ments, dividend on shares of companies or interest on deben¬ 
tures of clubs, firms etc. 

3. Income derived from sub-Jetting of property, letting of 
open lands in urban areas, rent or royalty for granting permis¬ 
sion to erect brick kilns or rents of temporary shops on market 
dayss 

4. Share of profit from a partnership firm, profit of an 

isolated transaction unless exempt as oasual income, etc. 

► 

5. Income of royalties from mining or arising from sale 
of patents or copyright. 
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Such expenses as are incurred solely for the purpose of 
making or earning such income, profits or gains are allowed in 
computing income under this section. Those expenses which 
are disallowed in computing taxable income under section 10 
are disallowed under this section also. 

Against the income from letting of machinery, plant or 
furniture belonging to the assessee allowances shall be granted 
according to the provisions Df clauses fiv), (v), fvi) and (vii) of 
section 10 (1). If building is also let along with machinery, 
plant or furniture (and the letting of building is inseparable 
from the letting of the said machinery, plant or furniture) 
allowances in respect of building will be permissible in accor¬ 
dance with the provisions of clauses (v) (vi) and (vii) of section 
10 ( 2 ). 

Income-tax on dividends .‘—Although a company belongs 
to the shareholders it enjoys a legal status of its own, quite 
distinct from that of its members. As such the company is 
required to pay tax on its profits and when the same profits 
reach the shareholders in the form of dividend, the amount of 
dividend (after being grossed up) is included in the total income 
of the share-holder for the purpose of his personal assessment. 
The dividend income is not excluded from his assessment on the 
ground that it has already been subjected to tax in the hands 
of the company. In this way for the purpose of taxation the 
same income is taken into account twice—once in the hands of 
the company and again tor the second time in the hands of the 
share holder. In order to avoid double taxation of the same 
income section 49B of the Income-tax Act provides that if the 
dividend income is included in the total income of the share¬ 
holder, the shareholder shall be deemed himself to have paid 
inoOme tax in respect thereof. Therefore, while on the one hand 
income from dividend (after being grossed up) will be included 
in the total income in the individual assessment of the share¬ 
holder, on the other hand credit will be given to him of the 
proportionate amount of tax which the company might have 
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paid on its total profit out of whioh dividend is paid. If the 
proportionate amount of tax on the dividend of a shareholder 
works out to be more than the income-tax payable by him on 
his individual assessment, or if no tax is due from, and payable 
by, him in respect of his assessment, he will be entitled to a 
refund under section 48. 

The above applies with regard to income-tax only and not 
to super-tax, because super tax paid by a company is a cor¬ 
poration tax charged from it in lieu of special previleges (that 
of corporate finance and limited liability) granted to it. There¬ 
fore the he lefi j of super tax or corporation tax paid by the 
company is not granted to a shareholder in his individual 
assessment. He is required to pay super-tax on his share of 
dividend over and above what the company has already paid 
on it. It is for the purpose of super tax, therefore, that the 
definition of dividend is important and should be carefully 
studied and understood as given in section 2 (6A). 

Orossing up of dividends: —The amount of dividend in the 
hands of a shareholder is a receipt not out of the taxable profit 
of the company but out of the balance of taxable profit left 
after payment of tax. Therefore, dividend received by him is 
equal to his share in the company’s total income Minus pro¬ 
portionate amount of (ax thereon Tn order to find out the 
shareholder’s share of company’s profits to be included in his 
total income the amount of dividend received by him shonld be 
grossed up and the difference between the grossed up amount 
and the dividend actually received by him would represent the 
amount of tax paid by the company on his behalf, and of whioh 
he shall get credit in his individual assessment. The rate at 
which dividend shall be grossed up shall not be that of the finan 
cial year in which the corresponding profits of the company 
are assessed but that of the iinancial year in which the dividend 
is paid, credited or distributed. 

The entire dividend receipt of a shareholder (except a 
dividend received out of capital profits) is taxed in his hands 
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even though the profits of the company may be derived partly 
or wholly from non taxable sources. If the profits of the com' 
pany are taxable only partly the notional tax addition to the 
amount of dividend will also be partial, and the credit that he 
will receive of the income-tax paid by the company will be of 
the proportionate amount. The question of grossing up would 
not arise if the company’s profits are wholly from non-taxable 
sources because no tax has been paid by the company. There 
is of course one exception to this rule. Section 15 C of the 
Income-tax Act provides as follows 

“(1) Save as otherwise hereinafter provided, the tax 9hail 
not be payable by an assessee on so much of the profits or 
gains derived from any industrial undertaking to which this 
section applies as do nob exceed 6 per cent, per annum on the 
capital employed in the undertaking, computed.” 

According to the above provision a shareholder is not to 
pay income-tax in respect of so much of the dividend paid to 
him by a new industrial concern as is attributable to its exemp¬ 
ted profits. 

Following formulae may be employed for grossing up 
dividend received by a shareholder from a company taxed in 
the taxable territories :— 


(a) When the profits of the company are wholly taxable. 

1 

Net dividend X- 

1 -- - 

192 

‘It* representing the rate in pies at 
which the company’s profits have 
been taxed. 


(b) 

partly— 


When the profits of the company are taxable only 

1 



Net dividend x 
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'X* representing the per centage of the compay’s profits 
which has borne income-tax and ‘R 5 representing the rate in 
pie 6 ? at which the company's profits have been taxed. 

Illustration (1) 

(i) Anoint of net dividen 1 receive 1 Rs. 1,200. 

(ii) Profits of the company wholly taxable. 

(iii) Rate of income-tax on company’s profits—48 pies per 

rupee. 

Grossed up amount — 

Rs. 1 200 x——=Rs. 1,600 

* 1 

Amount of income tax =Rs. 1600-Rs. 1,200 = Rs.400. 


Illustration (2) 

(i) Amount of net dividend received Rs. 1,200 

(ii) Profit of the company taxable to the extent of 40 

per cent. only. 


(iii) 


Rate of income-tax on eo np i iy s pr )fits —43 pies per 
rupee. 

Grossed up amount- 


R S . 1200 X — r ,„ —, =Rs. 1,333 

1 Vl ill) * 1 Ml) 

Amount income-tax = Rs 1333 - 1,200 fi Rs. 133. 


Dividend declared by a oompany on its shares is either 
‘free of tax’ or dess tax’, There should be no misunderstanding 
about these two terms with regard to payment of iueoine tax 
on its profits by the company. In either case income-tax on 
company’s profits should have been paid, or will be paid, 
provided the profits are derived from taxable sources. These 
two terms refer only whether the shareholder is paid full rate 
of dividend declared by the company or from the rate declared 
tax is further deducted. For the purpose of grossing up of 
dividend it may be remembered that the actual amount of divi¬ 
dend received by the shareholder must be grossed up irrespective 
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of the fact whether payment is on the basis of 'free of tax’ or 
‘less tax’. 

The following examples will illustrate the above:— 

(a) A received Rs. 30lJ as dividend, 

or 

A received Rs. 300 as tax-free dividend, 

or 

A received Rs. 300 as dividend after deduction of tax 
therefrom. 

In each one of the above three cases the sum of Rs. 300, 
actually received by the shareholder, shall have to be grossed up. 

(b) A received 5% free of tax dividend on GO shares held 
by him. 

The actual amount of dividend received by A is Rs. 300 
and, therefore, Rs. 300, will have to be grossed up. 

(c) A received 5%, less tax, dividend on 60 shares held by 

him. 

The actual amount of dividend received by A is Rs. 300 
less Rs. 73, income-tax (W 4 annas per rupee, deducted there¬ 
from, viz. Rs. 225. Rs. 225 is the actual amount of dividend 
received and therefore should be groesed up. Or alternatively 
Rs. 300 is already the gross amount of dividend and should not 
further be grossed up. 

When a company declares ‘less tax’ dividend the amount 
of tax deducted from the dividend is not to be paid to the 
Government, because so far as the Government is concerned 
income tax has already beer, paid as calculated on the total 
profits of the company. In the accounts of the company such 
deductions are credited in the Income-tax Account and go to 
reduce the amount on its debit side representing the amount of 
tax paid to the government. This means out of the tax paid by 
the company so much is recouped from the shareholders. Super¬ 
tax on dividends paid to non residents is deducted at source by 
the company and paid into the Government treasury on behalf 
of the share-holder, the rate of tax for calculating the deduc¬ 
tion being the rate as fixed by the Income-tax Officer in each 
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suoh case. In the absence of any such direction from the In¬ 
come-tax Officer the rate should be the one applicable to the 
total amount of dividend payable to each shareholder. 

In order that the shareholder may be able to claim credit 
in his own assessment of the proportionate amount of income- 
tax paid by the company (as much as is applicable to his share 
of dividend), every company is required to give to its ehare- 
holders certificates to the effect that the profits of the company 
out of which dividend is paid, have been, or will be, assessed to 
income-tax. When in the case of a non-resident the company 
deducts super-tax from his dividend the company should give 
a certificate to the non-resident shareholder that so much 
amount of super-tax has been deducted. 
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MANAGING AGENCY COMMISSION 

Where a managing agent of a company is liable under 
an agreement made for adequate consideration to share 
managing agency commission with a third party or par¬ 
ties, the said agent and the said party or parties shall file 
a declaration showing the proportion in which such com¬ 
mission is shared between them, and on proof to the satis¬ 
faction of the Income-tax Olficer of the facts contained in 
such declaration such agent and each such party shall be 
chargeable only on the share to which such agent or party 
is entitled under the agreement. 

Such a case arises when the managing agents of a com¬ 
pany themselves are unable to undertake and carry out the 
entire responsibilities of the agency, and, therefore, make an 
agreement with a third party for help in the form of money, 
services, etc. and in consideration thereof agree to part with a 
share of the commission. This section specially provides that 
managing agents can deduct in computing their income the 
share of the commission which they pay to other parties, 
although on the grounds of general principles of income-tax 
such a deduction is not permissible because it is a payment of 
share of profits and not an expenditure incurred on earning of 
profits. By this section a method is provided according to which 
each party sharing in the managing agency commission may be 
charged on his share of commission. In order to claim separate 
assessments on their individual shares an agreement for ade¬ 
quate consideration between the parties must exist. 
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CAPITAL GAINS 

(1) The tax shall be pavable by an assesscc under the 
head Capital gains” in respect of any profits or gains aris¬ 
ing from the sale, exchange or transfer of a capital asset 
effected after the 31st day of March 1946, and before the 
1st day of April 1948, and such profits and gains shall be 
deemed to be income of the previous year in which the 
sale, exchange or transfer took place : 

Provided that where the amount of capital gains in 
the previous year does not exceed fift( en thousand rupees, 
the tax shall not be payable by the assessee and such 
amount shall not be included in his total income: 

Provided further that the tax shall not be payable 
by an assessee in respect of any profits or gains arising 
from the sale, exchange or transfer of a capital asset, 
being property the income of which is chargeable under 
Sec i ion 9 and which has been possessed by the assessee or 
a parent of his for not less than seven years before the 
date on which the sale, exchange or transfer took place; 
and the amount of such profits or gains shall not be 
included in his total income : 

Provided further that any transfer of capital assets 
by reason of the compulsory acquisition thereof under any 
law for the time being in force relating to the compulsory 
acquisition of property for public purposes or any distri¬ 
bution of capital assets on the total or partial partition o 
a Hindu undivided family, or on the dissolution of a firir 
or other association of persons, or on the liquidation of z 
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company, or under a deed of gift, bequest, will or trans¬ 
fer on irrevocable trust shall not, for the purposes of this 
section, be treated as sale, exchange or transfer of the 
capital assets : 

Provided further that the transfer of a capital asset 
by a company to a subsidiary company, the whole of the 
share capital of which is held by the parent company or 
by the nominees thereof, shall not be treated as a sale, 
exchange or transfer within the meaning of this section 
where the subsidiary company is resident in the taxable 
territories and is registered under the Indian Companies 
Act 1913, so however that for the purposes of clause (vi) 
or clause (vii) of sub-section (2) of section 10, the cost or 
the written down value, as the case may be, of the trans¬ 
ferred capital asset shall be taken to be the same as it 
would have been if the parent company had continued 
to hold the capital asset for the purposes of its business. 

(2) The amount of a capital gain shall be com¬ 
puted after making the following deductions from the 
full value of the consideration for which the sale, ex¬ 
change or transfer of the capital asset is made, namely— 

(i) expenditure incurred solely in connection with 
such sale, exchange or transfer; 

(ii) the actual cost to the assessee of the capital 
asset, including any expenditure of a capital 
nature incurred and borne by him in making 
any additions or alterations thereto, but ex¬ 
cluding any expenditure in respect of which 
any allowance is admissible under any pro¬ 
vision of section 8, 9, 10 and 12; 

Provided that where a person who acquires a 
capital asset from the assessee whether by sale, exchange 
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or transfer is a person with whom the assessee is directly 
or indirectly connected and the Income-tax Officer has 
reason to believe that the sale, exchange or transfer was 
effected with the object of avoidance or reduction of the 
liability of the assessee under this section, the full value 
of the consideration for which the sale, exchange or 
transfer is made shall, with the prior approval of the 
Inspecting Assistant Commissioner of Income-tax, be 
taken to be the fair market value of the capital asset on 
the date on which the sale, exchange or transfer took 
place. 

Provided further that where the capital asset is an 
asset in respect of which the assessee has obtained depre¬ 
ciation allowance in any year, the actual cost of the asset 
to the assesse shall be its written down value as defined 
in Section 10, increased or diminished, as the ease may 
be, by any adjustment made under clause (vii) of sub¬ 
section (2) of that section : 

Provided further that where the capital asset became 
the property of the assessee or of the previous owner 
where the cost of the capital asset to the previous owner 
is to be taken in accordance with subsection (3) before 
ihe 1st day of January, 1939, he may, on proof of the 
fair market value thereof on the said date to the satis¬ 
faction of the Income-tax Officer, substitute for the actual 
cost such fare market value which shall be deemed to be 
the actual cost to him of the asset, and which shall be 
reduced by the amount of depreciation, if any, allowed 
to the assessee after the said date and increased or dimi¬ 
nished, as the case may be, by any adjustment made 
under clause (vii) of sub-section (2) of section 10: 

Provided further that where the capital asset was 
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on any previous occasion the subject of negotiations for 
ts sale, exchange or transfer, any option or other money 
received and retained by the assessee in respect of such 
negotiations shall be deducted in computing the actual 
cost to him of such asset. 

(3) Where any capital asset became the property of 
the assessee by succession, inheritance or devolution or 
under any of the circumstances referred to in the third 
proviso to subsection (1), its actual cost allowable to him 
for the purposes of this section shall be its actual cost to 
the previous owner thereof, and the provisions of sub¬ 
section (2) shall apply accordingly; and where the actual 
cost to the previous owner cannot be ascertained, the 
fair market value at the date on which the capital asset 
became the property of the previous owner shall be 
deemed to be the actual cost thereof. 

Provided that where the capital asset became the 
property of the assessee— 

(i) before the 1st day of April, 1947, under a deed 
of gift or on the partition of a Hindu undivided 
family, the actual cost allowable ( to him shall 
be the fair market value of the capital asset on 
the date of the gift or the date of the partition, 
as the case may be, if such value is greater than 
the actual cost to the' previous owner or the 
lair market value thereof on the 1st day of 
January, 1939, where the third proviso to sub¬ 
section (2) applies; 

(ii) on or after 1st day of April, 1947, on the parti¬ 
tion of Hindu undivided family, the cost allow¬ 
able to him shall be the fair market value nn 
the date of the partition. 
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(4) Notwithstanding any thing contained in sub 
section (1), where a capital gain arises from the sale, 
exchange or transfer of a capital asset which immediately 
befoie the date on which the sale, exchange or transfer 
took place was being used by the assessec for the purposes 
of his business, profession or vocation, or which in the 
two years immediately preceding that date was 
being used by him or a parent of his mainly for the pur¬ 
poses of his own or the parent’s own residence, and the 
assessee has within a period of one year before or after 
that date purchased a new capital asset for the same 
purposes of his business, profession or vocation or, as the 
case may be, for the purposes of his own residence, then 
instead of the capital gain being charged to tax as income 
of the previous year in which the sale, exchange or trans¬ 
fer took place, it shall, if the assessee so elects in writing 
before the assessment is made, be dealt with in accor¬ 
dance with the following provisions of this sub-section, 
that is to say,— 

(a) if the amount of the capital gain is greater than 
the cost of the new asset,— 

(i) the difference between the amount of the capi¬ 
tal gain and the cost of the new asset shall be 
charged under this section as income of the 
previous year, and 

(ii) for the purposes of computing in respect of the 
new asset any allowance under clause (vi) or 
clause (vii) of sub-section (2) of section 10 or 
the amount of any capital gain arising from its 
sale, exchange or transfer, the cost or the 
written down value, as the case may be, shall 
be nil, or 
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(b) if the amount of the capital gain is equal to or 
less than the cost of the new asset, 

(i) the capital gain shall not be charged under this 
section, and 

(ii) for the purposes of computing in respect of the 
new asset any allowance under the said clause 
(vi) or any allowance or adjustment under the 
said clause (vii) or the amount of any capital 
gain arising from its sale, exchange or transfer 
the cost or the written down value, as the case 
may be, shall be reduced by the amount of the 
capital gain: 

Provided that where in respect of the purchase of a 
new capital asset consisting of plant or machinery the 
assessee satisfies the Income-tax Olficer that despite the 
exercise of due diligence it has not been possible to make 
the purchase within the period specified in this sub¬ 
section, the Income tax Olficer may, with the prior 
approval of the Inspecting Assistant Commissioner of 
Income-tax, extend the said period to such date as he 
considers reasonable. 

Capital Gains tax came into existence on 3lst March, 
1947, and remained in force for two years only— 1947-48 and 
1948 49. Capital gains derived from 1st April 1946 to 31st 
March, 1917, were taken into consideration for the assessments 
of 1947-48 and those derived from 1st April 1947 to 31st March 
1948 were assessed in 1948-19. Capital gains derived after 
3lst March 1948 arp not taxable; or in other words with effect 
from the assessment of 1949-5J capital gains of the previous 
year are not to be taken into account. 

Under the head “Capital gains” an assessee is required tp 
pay tax in respect of any profit or gain arising from the sale, 
exchange or transfer of a capital asset effected after 31st March 
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1946 and before 1st April 19 48. Mere rise in the value of a 
capital asset (without sale, exchange or transfer) does not 
attract tax liability. According to section 2 (4A) capital asset 
means property of any kind held by an assessee, whether or 
not connected with his business profession or vocation, but 
does not include— 

(i) any stock in-trade, consumable stores or raw materials 
held for the purposes of his business, profession or 
vocation; 

(ii) personal effects, that is to say, movable property 
(including wearing apparel, jwellery and furniture) 
held for personal use by the assessee or any member 
of his family dependent on him; 

(iii) any land from which the income derived is agricul¬ 
tural income. 

Profits or gains on transfer, sale or exchange of capital 
assets in the following cases will not attract tax liability :— 

(i) Sale, exchange or transfer of property the income of 
which is chargeable under Section 9 and which has 
been possessed by the assessee or his parents for not 
less than 7 years before the date on which sale, 
exchange or transfer took place; 

' (ii) Transfer by compulsory acquisition for public 
purpose; 

(ill) transfer by distribution of capital assets on partition 
of Hindu undivided family, or dissolution of a firm, 
or on the liquidation of a company. 

fiv) transfer under a deed of gift, bequest, will etc. 

(v) transfer of a capital asset by a company to its 
subsidiary company which is registered under the 
Indian Companies Act and is resident in the taxable 
territories. 

As per the provisions of sub-section (6) of Section 17 of 
the Income-tax Act, where the total income of an assessee 
Includes income chargeable under the head 'Capital gains* th* 
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tax including super tax payable by him on his total income 
shall be computed as follows :— 

The total incomo shall be divided into two parts : — 

(a) Income other than the capital gains; 

(b) Capital gums. 

On income other than the capital gains income-tax. and 
super tax will be calculated at the rates applicable to this 
amount of income. On capital gains income-tax will be calcu¬ 
lated at the following rates :— 

Where the amount of capital gain Rate 

(a) exceeds Rs. i5,ooo but does not one anna in the rupee 

exceed Ra. 5o,ooo 

(b) exceeds Rs. 5o,ooo but does not two annas in the rupee 

exceed Rs. 2 , 00,000 

(c) exceedi Rs. 2 , 00,000 but does nut three annas in the rupee 

exceed Rs. 6 , 00,000 

(d) exceeds Rs. 6 , 00,000 but does not four annas in the rupee 

exceed Rs. 10,00 000 

(e) exceeds Rs. lo,oo 000 five annas in the rupee. 

Provision of marginal relief is made as follows :— 

Where owing to the fact that the amount of capital gains 
exceeds a certain limit, tax thereon becomes payable or 
becomes payable at a higher rate, the amount of tax so 
payable shall be reduced so as not to exceed— 

(a) the amount which would have been payable if the 
amount of such capital gain had not exceeded that limit, plus 

(b) one half of the amount by which the amount of such 
capital gain exceeds that limit, 

For example— 

(i) if the capital gain of an aasessee is Rs. 12.000 no tax 
will be payable on it; 

(ii) if the capital gain is Rs. 16,000, the tax payable will 
be Rs. 600, half the amount of Rs. 1,000 (Ra. 16,000 
minus Rs. 15,000, the amount up to which capital 
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gains tax is not payable). At the rate of one anna 
in the rupee tax on Rs. 16,000 comes to be Rs. 1,000. 

(iii) if the capital gain is Rs. 20,000 the tax payable will 
be Rs. 1,250, worked oub at the rate of one anna in 
the rupee on Rs. 20,000. 

(iv) if the capital gain is Rs. 52,00), the tax will be:— 

On Rs. 50,000 at one anna in the rupee = Rs. 3,12’) 
On Rs. 2,000—half the amount of ib -- Rs. 1,000 

Total — Rs. 4,125 

and not Rs. 6,500—at the rate of two annas in the 
rupee on Rs. 52,000. 

Super-tax is not chargeable on the capital gains of the 
assessees other than companies. In the case of a company 
NUper-tax payable by it shall be reduced by an amount com¬ 
puted on that part of his total income which consists of capital 
gains at the rate of super tax (excluding the rate of additional 
super-tax, if any) specified in the case of a company by the 
annua] Act of the Central Legislature fixing the rate or rates of 
tax for that year. 



SECTION 13 


METHOD OF AMOUNTING 

Income, profits and gains shall be computed, for the 
purposes of sections 10 and 12, in accordance with the 
method of accounting regularly employed by the assessee. 

Provided that, if no method of accounting has 
been regularly employed, or if the method employed is 
such that, in the opinion of Income-tax Officer, the 
income, profits and gains cannot properly be deduced 
therefrom, then the computation shall be made upon 
such basis and in such manner as the Income-tax Officer 
determines. 

This Section referes to maintenance of accounts for the 
purpose of computation of income, profits and gains under 
sections 10 and 12 and does not apply to income under sections 
7, 8 and 9. In respect of sections 10 and 12 it is mandatory. 
If the assessee regularly employs a method of accounting from 
which his income, for a fixed period, can be accurately ascer¬ 
tained, his income lor the purpose of assessment shall be com¬ 
puted on the basis of those accounts. What method of account¬ 
ing the assessee follows it is for him to decide in accordance 
with the nature of his business and his own convenience. In¬ 
come tax law does not lay down any uniform method of 
accounting to be followed by all the assessees. 

If the assessee does not regularly follow the same method 
of accounting, or if the method of accounting followed by him 
is one from which income, profit? or gains of the assessee can¬ 
not properly be deduced, the Income-tax Officer shall himself 
determine the basis and the manner for the computation of his 
income. On the other hand the Income-tax Officer should not 
reject genuine accounts merely on the ground that they 


are 
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complicated. 

An assessee can chancre from one system of accounting to 
another, if he so desires, only after taking permission of the 
Income-tax Officer. While considering an application for change 
the Income tax Officer has to see that the change is in good 
faith and by allowing it no portion of the assessee’s income 
will escape tax. 

Bioadly speaking there are two methods of account 
keeping 

1. Cash system —Under this system a transaction is re¬ 
corded in the books of accounts only when cash is actually 
received or paid in respect thereof; until cash is actually re¬ 
ceived or paid no record of the transaction is made, e. g. when 
furniture is bought on credit no record is made either in the 
furniture account or in the accf unt of the firm from whom it 
is bought. Later on when rash is paid to the firm the furni¬ 
ture account is debited and the cash account is credited. The 
same method is followed in respect of other credit transactions. 
Under this method of accounting, therefore, the correct amount 
of profit or loss of a business, during a particular period, can¬ 
not be found out because profit or loss on a transaction actually 
occurs when the transaction takes place and nob when cash in 
respect thereof is received or paid. Cash system, therefore 
cannot be suitable for most of the concerns because usually 
their business is on credit basis. 

This method, of course, can easily be adopted in the case 
of professional men like doctors, t ecountants and lawyers whose 
dealings an* mostly on cash basis, or by non-trading concerns 
like clubs, societies and educational and charitable inslitutions 
who make efforts to see that at the close of their accounting 
period their outstandings are the least. Some small traders 
whose terms are exclusively, cr mostly, ‘cash’ may adopt this 
system without much difficulty But in their case while calcu¬ 
lating the amount of profit c/<re should be taken to take into 
consideia!ion the difference between the value of opening and 



SEC. 13] 


METHOD OF ACCOUNTING 


UJ5 


closing stock, otherwise the result obtained will not be correct. 

2. Mercantile system .—also known as ‘book profit system*. 
Under this system a transaction, whether cash or credit, is 
recorded in the books of accounts immediately it takes place 
and the result of all such transactions is reflected in the profit 
and loss account of the period irrespective of the fact whether 
cash in respect of them has actually been received or paid or 
not. Under such a system correct amount of profit of a busi¬ 
ness during a particular period can be ascertained. 

In-between the above two methods there is a third method 
also— the * Hybrid 8 y stem of accounting'. This is partly cash 
and partly mercantile system. Under this system one set of 
transactions are recorded according to cash system and another 
set according to mercantile system A large number of small 
traders keep their accounts by this system and record all their 
transactions by cash system except those affecting personal 
accounts, in which case mercantile system is followed. 

Valuation of stock .—According to sound commercial policy, 
closing stock, for the purpose of preparing Profit and Lobs 
Account and Balance Sheet, is valued at market price, if it is 
lower than the cost price. By doing so provision is made for 
an apprehended loss on account of fall in the market orioe of 
the stock, or in other words an unrealized and unsuffered loss 
is provided against the income of the current year. While this 
is allright according to accountancy principles it is agaiist the 
general rule of income tax law. In order that the tra 'er may 
be able to distribute his loss more evenly this departure is, 
however, allowed. On the other hand if the market 'rice of 
the stock has gone up, the trader is not required by the 'kicome- 
tax law to value his stock at the higher price and th bring 
into account anticipated an i unrealized profits. 
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EXEMPTIONS OF A GENERAL NATURE 

(1) The tax shall not be payable by an assessee in 
respect of any sum which he receives as a member of a 
Hindu undivided family where such sum has been paid 
out of the income of the family or in the case of an 
impartible estate where such sum has been paid out of 
the income of the holder of the estate belonging to the 
family. 

2 ) The tax shall not be payable by an assessee— 

(a) If a partner of an unregistcied firm, in respect 
of any portion of his share in the profit and gains of the 
firm computed in the manner laid down in clause (b) of 
sub-section (1) of section 16 on which the tax has already 
been paid by the firm; or 

(b) If a member of an association of persons other 
than a Hindu undivided family, a company or a firm, in 
respect of any portion of the amount which he is entitled 
to receive from the association on which the tax has 
already been paid by the association; or 

(c) In respect of any income, profits or gains 
accruing or arising to him within a Part B State, unless 
such income, profits or gains are received or deemed to 
be received in or are brought into the taxable territory 
in the previous year by or on behalf of the assessee, or 
assessable under section 12 B or section 42. 

f! ) Following income is totally exempt from payment 
of income-tax (and also super tax, by virtue of section 58). It 
is absolutely ignored and is not included in total income even 
for the purpose of rate:— 
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(a) Share of income received by a member of a Hindu 
undivided family out of the income of the family irrespective 
of the fact whether the family income out of which it is received 
has been taxed in the hands of the KartV of the family or not. 

(b) Share received by a member out of the income of 
the holder of an impartible estate belonging to the family. 

(2) The following income is exempted from payment of 
income tax (and not super tax but is included in the total 
income of the assessee :— 

(a) Share of a partner in the profits of an unregistered 
firm which has already paid tax thereon. 

(b) Share of a member in the income of an association 
(other than a Hindu undivided family, company or firm) which 
has already paid tax thereon. 

The object of above exemptions is to provide relief from 
double taxation. When the profits of a firm or the income of 
an association has been taxed the individual members of the 
firm or the association should not be taxed on the amounts 
received by them out of such taxed profits. 

Illustration : 

(a) Taxable income from business and property of Mr. X 
is Rs. 13,800. He received Rs. 2,400 as his share of income of 
Hindu undivided family of which he is a member. The income 
of the family has been taxed in the hands of the manager of 
the family. 

For his individual assessment the total income of X will be 
Rs. 13,800 on which he will be required to pay tax at the 
average rate applicable to an income of that amount and no 
note will be taken of Rs. 2,400 received by him as his share of 
the family income. 

(b) In the above illustration even if the family income 
was not taxed in the hands of the manager of the family 
X’s share of family income will not be taken into account in his 
individual assessment and he will be charged tax on the income 
of Rs. 13,800 at the average rate applicable to that amount. 
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(c) If the receipt of Rs. 2,400 is from the profits of an un¬ 
registered firm which has already paid tax thereon, total income 
of X will be:— 

(i) income from business and property 

(ii) share of profit of unregistered firm 
on which tax has already been paid 
by the firm 

Total income 
Exempted income 


Rs. 13,800 


Rs. 2,400 
'Rs. 18.200/ 
B Rs. Y,400\ 


Tax will be calculated on Rs. 16,200 and relief will be 
granted on Rs. 2,400 at the average rate applicable to t he 
income of Rs. 16,200.^ 

(d) If the profits of the fiim have not been subjected 
to tax X will be required to pay income-tax on Rs. 16,200 
and will riot be entitled to any exemption. 

(e) If the receipt of R«. 2,400 is as a member of an asso¬ 
ciation of persons other than a Hindu undivided family, a 
company or a firm the treatment will be the same as in the 
case cf an unregistered firm. 

(f) If in addition to an income of Rs. I 3,800 from busi¬ 
ness and property in the taxable territories X has an income of 
Rs. 2,400 in Jaipur (Part B State) which has not been 
brought into the taxable territories, other than the same 
Part B State, he will be required to pay tax on Rs. 13,8o0 at 
the rate applicable to a total income of Rs. 16,2‘)n. 

Such was the position prior to the essessments for 1950- 
51. Since 1st April 1950 (13th April in the case of Patiala and 
East Punjab States Union) the Indian Income-tax Act has been 
applied to whole of the territory of India including part B 
States, but excepting the State of Jammu and Kashmir. To 
begin with the rates of tax on Part B States income is lower 
than those applicable to the other taxable territories of India. 
How income-tax is charged on the total income which includes 
Part B State income has already been explained elsewhere. 

Note —Appropriate earned income relief will be granted in each case in the 

above illustration. -— 
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EXEMPTION IN THE CASE OF LIFE INSURANCE 

(11 The tax shall not be payable in respect of any 
sums paid by an asscssee to effect an insurance on the 
life of the asscssee or on the life of a wife or husband of 
the asscssee or in respect of a contract for a deferred 
annuity on the life of the asscssee or on the life of a wife 
or husband of the asscssee, or as a contribution to any 
provident fund to which the Provident Funds Act, 1925 
(XIX of 1925\ applies. 

(2) Where the asscssee is a Hindu undivided family 
there shall be exempted under sub-section (1) any sums 
paid to effect an insurance on the life of any male mem¬ 
ber of the family or of the wife of any such member. 

(2A) Nothing in sub-section (1) or sub-section (2) 
shall apply to so much of any premium or other pay¬ 
ments made on a policy other than a contract for a 
deferred annuity as is in excess of 10 per cent, of the 
actual capital sum assured; and in calculating any such 
capital sum no account shall be taken of the value of any 
premiums agreed to be returned or of any benefit by way 
of bonus or otherwise which is to be or may be received 
either before or after death either by the person paying 
the premium or by any other person and which is not 
the sum actually assured. 

(3) The aggregate of any sums exempted under this 
section shall not together with any sums exempted under 
the second proviso to sub-section (1) of section 7 and any 
•''Ums exempted under sub-section (1) of section 58F, 
exceed in the case of an individual, one-sixth of the total 
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income of the assessee, or six thousand rupees, whichever, 
is less, and in the cas- of a Hindu undivided family, one- 
sixth of the total income of the assessee, or twelve thou¬ 
sand rupees, whichever is less. 

Insurance premium pair] by an assessee on the assessee’g 
own life insurance or on the life insurance of a wife or husband 
of the assessee is exempt from payment of income-tax (but not 
super-tax). Premiums paid on children's education endowment 
or marriage endowment policies are also exempt. Premium on 
the life policy of a child is not exempted because it is not an 
insurance on the life of the assessee, In the case of the assess¬ 
ment of a Hindu undivided family premiums paid on the insurance 
of any male member of the family or wife of any such member 
is allowed. In the case of combined life and accident insurance 
policy, out of the premium paid only so much amount as is attri¬ 
butable to the risk of death is deductible. When a joint policy 
is taken on the lives of two persons, even if they are wife and 
husband, no deduction in respect of premium paid is permissible; 
even half the amount is not allowed. 

The insurance policy may be an endowment policy or a 
whole-life policy, and the premiums may be payable regularly till 
the policy matures, or for a limited number of y°ars only, or it 
may even be a single premium policy. A ‘fixed term policy’ is 
not a life insurance policy m the true spirit of this section, and, 
therefore, premiums paid on such policies are not exempted. 
Insurance may be effected with any company—Indian or foreign. 

The exemption allowed to an assessee in respect of life 
insurance premium (together with Provident Fund contributions, 
if any) is limited to one-sixth of the total income, with a 
maximum of Rs. 6,000 in the case of an individual, and one 
^ixfeh of total income with a maximum of Rs. 12,003 in the case 
if a Hindu undivided family. In calculating total income of a 
salaried man for the purpose of calculating one-sixth amount for 
exemption in respeot of insurance premium— 
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(i) earned income allowance should not be deducted, 

(ii) employer’s contribution to recognised provident fund 
and interest on the accumulated balance, if any, 
should nob be taken into account. 

The amount of insurance premium though exempted from 
payment of income-tax is not deducted from total income of the 
assessee for the put pose of calculating average rate of tax. For 
calculating average rate 'total income’ means as reduced by the 
amount of earned income relief. 

The underlying idea in granting exemption in respect of 
life insurance premium paid by an assessee is to encourage him 
to make provision for himself for oldage or for his family 
after his death. Premiums paid on ‘short term policies’ 
taken primarily with the idea of securing exemption from 
income-tax are, therefore, not allowed beyond a limited amount. 
Sub-section (2A) of this section provides that insurance 
premium paid on any policy in excess of 10 per cent, of the 
‘capital sum assured’ shall not be exempted. Capital sum 
assured means the actual amount for which the policy has been 
taken and does not include any bonus, profit or other benefit 
to be added to the sum assured 

For a claim for abatement the assessee must produce the 
original premium receipts of the insurance company and in case 
an insurance company does not issue formal receipts a certi¬ 
ficate of payment of premium mu9t be submitted. The employer 
while deducting income-tax from salary, at source, under 
section 18 (2) may allow abatement in respect of insurance 
premium paid by the employee provided the employee claims 
it and submits premium receipts to the employer. If the 
employee does not claim abatement from salary he may do bo 
while submitting his return of income to the Income-tax Officer. 

Sometimes a person arranges that his life insurance pre¬ 
mium may be paid out of his provident fund. In such a case 
Any sum withdrawn from his provident fund for this purpose 
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will not be exempt from income-tax. Again no relief is granted 
in respect of premiums paid out of income accruing or arising 
outside the taxable territories where such income is not charge¬ 
able to Indian income-tax. 

Illustrations: 

(a) A person’s income from nroperty is Rs. 12,000. He 
is insured for Rs. 30,000 and pays Rs. 800 per year as premium. 

His total income is Rs. 12,000 and exempted income 
Rs. 800. He will be charged income-tax on Rs. 11,200 at the 
aveiage late applicable to an income of Rs. 12,000. The 
amount of tax may also be calculated as follows ;— 

(i) calculate tax on Rs. 12/00. 

(ii) find out the axerage rate by dividing the amount of 
tax by 12,000. 

(iii) calculate tax on the exempted u come of Rs. 800 at 
the average rate arrived at as in (lij above. 

(iv) deduct from the amount of tax on Rs. 12,000 as in 
(i) above the amount of tax on the exempted in¬ 
come as in (iii) above. 

(v) The Balance will be the amount payable as tax. 

(b) If the amount of premium paid by the person is 
Rs. 2,400, only Rs. 2 000 (one-sixth of Rs. 12,1.00) will be 
exempted. 

(c) If the annual premium is Rs. l, k 00 and the total 
amount of the policies taken (capital sum assured) is Rs. 15,000, 
only Rs. 1,500 will be exempted (not more than 10 per cent, 
of Rs. 15,000 . 

(d) A person’s income from salary is Rs. 9,000. He pays 
Rs. 1,600 pereiniura—Rs. 1,000 on his own life policy and 
Rs. fi,00 on the life policy of his wife. His assessment will be 
as follows :— 

Income from salary Rs. 9,000 

Less Earned Income Relief 

(one-fifth of salary) 1,800 

Taxable income Rs. 7,200 
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Exempted income (life insurance premium 
with a raiximum of 1/6th of Rs. 9,000) Rs. 1,500 

Tax will be calculated on Rs. 7,200 and on the average 
rate exemption will be allowed on Rs. 1,500, 

(e) A person’s income from salary is Rs. 9,000 and from 
securities Rs. 600. He contributes 5 per cent, of his salary 
towards a recognised provident fund maintained by the em¬ 
ployer and the employer contributes an equal amount. He 
pays Rs. 1,6)0 as premium on his life policy. Interest for the 
year credited to his provident fund account amounted to 
Rs. 300. His assessment will be as follows : 


Income from salary 

Rb. 9,000 

Income from securities 

600 

Employer’s contribution to provident fund 450 

Interest on accumulated balance 

of P. F. 300 

Total 

Rs. 10,360. 

Less Earned Income Relief 

1,800 

Assessable income 

Rs. 8,650 


Exempted income : 

(i) Contribution to provident fund 

(both of the employer and 

the employee) Rs. 900 

(ii) Interest on accumulated balance 

of provident fund 300 

(iii) Insurance premium—(both P. F. contribution 

and insurance premium taken together not to 
exceed l/6th of total income of Rs. 9,600) 7CR) 

Rs. 1,900 

Tax payable will be calculated in the same way as in 
(a) above. 
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The tax shall not be payable by an assessee in res¬ 
pect of such portion, if any, of the earned income inclu¬ 
ded in his total income as is directed by the annual 
Central Act fixing the rate or rates of tax for any year to 
be deducted in making an assessment for that year, and 
for the purposes of determining the rates at which income- 
tax (but not super-tax) is payable by the assessee for that 
year *his total income shall be deemed to be the total 
income reduced by the said portion. 

Earned income relief is granted to an assessee on account 
of the consideration of his personal exertion in earning the in¬ 
come. In India such relief was granted for the first time by 
the Finance Act of 1945, and the portion of income deductible 
in this respect was fixed at one-tenth of the earned income 
included in the total income of the assessee, subject to a maxi¬ 
mum of Rs. 2,000. Accordingly in the assessments of 1945-46, 
relief was granted to the extent of one-tenth on all earned in¬ 
come except that under the head ‘salaries’. By the Finance 
Act of 1946, the quantum of relief was increased to one-fifth 
and the max mum limit was raised to Rs. 4,00 > and, therefore, 
in the assessments of 1946-47, the relief granted in this respect 
was one-fifth of the earned income under all the heads except 
that under ‘salaries’ in which case it was one-tenth. The reason 
for grant of no relief on salaries in 1945 -46 assessments, and 
only one tenth in 1946-47 assessments, is that rates of Income- 
tax on salaries, income from securities and dividends, come in 
force not the same year but the next year. Or in other words 
in the assessment of income under the heads salaries, securities 
and dividends the last year’s rates apply, 
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The proportion of earned income to be exempted each 
year is not fixed by this section or by any other section of the 
Income-tax Act. It is prescribed by the Finance Act every year. 

Exempted portion of income in respect of earned income 
allowance is not included in the total income of the assessee for 
the rate purposes, although it is included for all other 
purposes: for example for calculating one-sixth maximum 
allowance in respect of insurance premium or provident fund 
relief or for fixing the maximum annual value of house property 
in the occupation of the owner. The rate at which rebate is 
calculated on the exempted income in respect ot insurance 
premium and provident fund contribution etc. is of course, 
the rate applicable to the total income as i educed by earned 
income relief. For example; the assessment of a person whose 
total income (wholly earned) is R$. 6,000, and who has paid 
Rs. 1.500 as insurance premium, will be as follows:— 



Rs. 

Total income (wholly earned) 

6,000 

Less one fifth of above in 


respect of earned income 


relief 

1,200 

Tax ible income 

4,800 

Exempted income—- 


one-sixth of Rs. 6,000 

1,000 


Tax payable by the assessee will be income-tax calculated 
on Rs. 4,800, minus tax calculated on Rs. 1,000 at the average 
rate. 

Note :—For the purpose of calculating insurance relief on the basis of one-sixth, 
the total income will be Rs. 6,000 and not Rs. 4,800. 

Example 2. The total income of an assessee is Rs. 15,000 
of whioh Rs. 10,000 is earned and the remaining Rs. 5,000, 10 
unearned. He paid Rs. 2,500 as insurance premium. 



Rs. 

Total income 

15,000 

Less earned inoome relief— 


l/5th of Rs. 10,000 

2,000 
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Taxable income 13,000 

Exempted income 2,500 

(l,/6th of Rs. 15,000) 

Amount of of tax -how to calculate it ? 

fa) Calculate tax on Rs. 13,000. 

(b) Find out average rate by dividing the amount of tax 
by 13,000. 

(o) Calculate tax on Rs. 2500 (the exempted income) at 
Ihe average rate. 

(d) Deduct from the amount of tax as in (a) above the 
exempted portion of it arrived at as in (c) above. 

Persons to whom relief is admissible. —An assessee (mean¬ 
ing a person by whom income-tax is payable) who is an indivi¬ 
dual, Hindu undivided family, unregistered firm or other asso¬ 
ciation of persons is entitled to the ' earned income 57 relief. In 
the case of a registered firm or firm treated as registered under 
section 23 (5) (b) of the Act, as the tax is nob payable by the 
firm on its profits relief is admissible to the partners by whom 
tax is payable an! who are assessed in respect of firm’s income. 
Where a registered firm is assessed under the second proviso to 
section 23 (5) (a) in respeet of the share of income of a non¬ 
resident partner, the earned income allowance appropriate 
thereto would be admissible in determining the tax payable by 
the firm on behalf of the partner provided the partner is actively 
engaged in the conduct of the business of the firm. If an un¬ 
registered firm is not liable to pay any tax because its income is 
below the taxable minimum, the appropriate earned income 
allowance in respect of his share of profits of the firm would 
be admissible to any partner who was actively engaged in the 
conduct of the business of the firm. 

Note— The second proviso to section 23 (5) (a) lays down that when any partner 

of a firm is a non-resident his share of Ihe Arm's income is assessed on the 

firm and firm is required to pay tax on his behalf. 

Following p,re the heads of income on which earned in¬ 
come relief is granted— 
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Salaries. — Income chargeable under this head is to be 
treated as “earned income” in the case of all assesseea who are 
entitled to the relief. The 'annual accretion’ in any year to the 
balance to the credit of an employee participating in a recogniz¬ 
ed Provident Fund which is included in his “total income” and 
which is exempt from tax will be treated as salary for the 
purposes of computing the earned income allowance admissible 
in respect of the income under this head. 

Profits and gains of business, profession or vocation .— 
Every individual whether he carries on the business, profession 
or vocation himself or through employees or through trustees 
and the income of the business is includible in his total income 
under Section 16 (l) (e) is entitled to the earned income relief. 
But no relief is admi-sible on the income he receives as a 
beneficiary where the business is carried on by the trustees. 
If the individual is a partner in a registered firm and is actively 
engaged in the conduct of the business of the firm, relief is 
admissible on his share of the profits of tne firm. He is 
entitled to relief also in respect of the share, if any, of 
his wife or minor child which is includible in his assess¬ 
ment unless the wife or minor child has been given a 
share on account of the capital invested in the firm which was 
not transferred directly or indirectly bv the individual to the 
wife or the minor child. If the individual is not himself active¬ 
ly engaged in the conduct of the business of the firm, no relief 
is admissible on his share of profits ir: the firm or on his wife’s 
or minor child’s share in that firm unless the wife or the minor 
child is actively engaged in the conduct of the business in which 
event earned income relief would be admissible to the individual 
in respect of the share of the wife or minor child alone. 

In the case of Hindu undivided family or an unregistered 
firm the position is the same as in the case of an individual. 

Other sources .—Examples of income under this head are 
director’s fees, royalty on books received by an author, letting 
on hire of machinery or plant where the assessee exercises Cons- 
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tant supervision and the activity is in the nature of business. 

Computation of earned income relief —Following are the 
provisions of the Finance Act of 1951 

In making any assessments for the year ending on 
the 31st day of March, 1932, (assessments for 1951-52) there 
shall be deducted from the total income of an assessec, in 
accordance with the provisions of section 15 A of the Income- 
tax Act, an amount equal to one-fifth of the earned income, if 
any, included in his total income but not exceeding in any case 
four thousand rupees. 

Provided that— 

(i) no tax shall be payable on a total income which 
before deduction of the allowance for earned income 
dot-s not exceed Rs. 7200 in the case of every Hindu 
undivided family and Rs. 3 600 in every other case; 

(ii) the income-tax payable shall in no case exceed half 
the amount by which the total income (before deduc¬ 
tion of the said allowance for earned income) exceeds 
the said limit; 

(iii) the income-tax payable on the total income as re¬ 
duced by the allowance for earned income shall not 
exceed either— j 

(a) a sum bearing to half the amount by which the total 
income (before deduction of the allowance for earned income) 
exceeds the said limit the same proportion as such reduced 
total income bears to the unreduced total income, or 

(b) the income-tax payable on the iooome so reduoed at 
the prescribed rates— 

whichever is less. 

A Hindu undivided family in order to claim the above 
allowance must satisfy either of the following conditions, 
namely :— 

(a) that it has at least two members entitled to claim 
partition who are not less than 18 years of age; or 

(b) that it has at least two members entitled to claim 
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partition neither of whom is lineal descendant of the other and 
both of whom are not lineally descended from any other living 
member of the family. 

Explanation—for the purposes of this paragraph, in the 
case of every Hindu undivided family governed by the 
Mitakshara law, a son shall be deemed to be entitled to claim 
partition of the co-parcenary property against his father or 
grandfather, notwithstanding any custom to the contrary. 
Illustrations: 

(1) A professor in a GfeverntneTrt^Coll^e draws a monthly 
salary of Rs. 305. Tax payable by him for the assessment year 
1951-52, will be found out as follows :— 

(assuming that salary is the only source of his income) 

Rs. 

Salary (total income) 3,660 

Less earned income relief 732 

Taxable Income 2 92S 

He will pay income-tax on Rs. 2^928, in proportion to the 
amount of tax payable on his total income of Rs. 3.660. 

The tax payable on Rs. 3,660, should not exceed one-half 
of the excess over Rs. 3,600, i. e . Rs. 30. Thus tax payable by 
him on his taxable income of Rs. 2,928, for the assessment year 
1951-52, shall be Rs. 24, the same proportion of Rs. 30, as 
Rs. 2,928 is of Rs. 3,660 (3,660 : 2,928 : : 30 : 24), and not 
Rs. 66-15 annas, calculated on the basis of prescribed rates. 

If on the other hand salary is Rs. 320 per month, the tax 


calculation will be as follows :— 

Ra. 

Salary (total income) 

3,840 

Less earned income relief 

768 

Taxable income 

3,072 

The total tax payable by him will 

be Rs. 73-11 annas (at 

prescribed rates on Rs. 3,072), 



210 


INCOME-TAX LAW AND ACCOUNISJ' [SEC. 15A 

(2) Mr. X draws a salary of Rs. 450 per month. He pays 
at the rate of one anna to a rupee towards recognized provident 
fund maintained by the employer, the employer contributing an 
equal amount Interest added to his accumulated balance in 
the provident fund amounted to Rs. 120, He paid Rs. f>00, 
during the previous year, as premium on his life policy. 

His assessment for the year 1951-52 will be as follows : — 


Rs. 

Salary at Rs. 450 per month for 12 mouths 5,100 

Employer’s contribution to provident fund 

at the rate of one anna per rupee 3117-8 

Interest on accumulated balance of provi¬ 
dent fund 120-0 

Total Income 5,857-8 

Less earned income relief— 

(l/5th of Rs. 5,857-8as.) 1,171-8 

Taxable Income 4,686-0 

Exempted Income 

(i) Provident fund contributions of both 

—the employer and the employee 675-6 

(ii) Life insurance premium (balance of 

Rs. 900— 1 /6th of regular salary,) 225-0 

(iii) Interest on provident fund 120-0 


1,020-9 



SECTION 15 B 


EXEMPTIONS ON ACCOUNT OF DONATIONS FOR 
CHARITARLE PURPOSES 

(1) The tax shall not be payable by an assessee 
in respect of any sums paid by him on or after the first 
day of April 1948 as donations to any institution or fund 
which is established in the taxable territories for a 
charitable purpose and is approved by the Central 
Government for the purpose of this section: 

Provided that the total or the sums so paid is not 
less than two hundred and fifty rupees: 

Provided further that in the case of a company this 
exemption shall apply only in respect of the income-tax, 
and not in respect of any super-tax, payable by it. 

Explanation—In this section, ‘charitable purpose’ 
includes relief of the poor, education, medical relief and 
the advancement of any other object of general public 
utility. 

(2) The aggregate of any sums exempted under 
this section shall not exceed — 

(a) one-twentieth in the case of a company, and 
one-tenth in any other case, of the assessee’s total income 
as reduced by any portion thereof exempt from tax 
under any other provision of this Act, or 

(b) two hundred and fifty thousand rupees, which¬ 
ever is less. 

Provided that where any sum paid during the pre¬ 
vious year as donation to the fund known as the Gandhi 
National Memorial Fund is in excess of the limits speci¬ 
fied in this section, the exemption granted under this 
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section shall apply to the whole of that sum. 

(3) The amount by which the tax payable by an 
assessec is reduced on account of an exemption under this 
section shall not in any case exceed half the amount in res¬ 
pect of which the exemption is allowed under this section. 

This new section, the object of which is to encourage 
charities by the public to deserving institutions in taxable terri¬ 
tories. was added by the Finance Act of 1948. The amount 
given in ^haiitie^ is exempted both from income-tax and super¬ 
tax in cases of all a^sessees, except companies, in whose case it 
is exempted from income tax only. In order to claim exemp¬ 
tion under this section the institution to which charities are 
given must be approved by the Central Government. A list of 
all Midi institutions is given in the Income-tax Manual. 

The total exemption granted in respect of such donations 
is 5 per cent, in the case of companies and 10 per cent, in other 
cases, of the total income (as reduced by any other exemptions) 
with a minimum of Rs. 250 and maximum of Rs. 2,50,00o. 
The maximum limit, of course, does not apply to Gandhi 
National Memorial Fund. The rebate of tax on account 
of exemptions of the donations should not exceed half the 
amount of income in respect of which the exemption is allowed. 
The amount exempted under this section is included in the total 
income of the assesses and is taken into account for the purpose 
of delei mining the rate of income-tax and super-tax payable by 
him. Following departmental instructions have been issued in 
this respect:— 

The exemption granted in respect of donations to approv¬ 
ed institutions and charities is on the same basis as the exempt 
tion in respect of insurance premium, paid by an assessee but 
whereas the exemption in the case of insurance premiums is 
only in respect of income tax, the exemption in the case of 
donations applies to both—income-tax and super-tax, except 
in the case of a company where it applies to income-tax only. 



SEC. 15B] DONATIONS FOR CHARITABLE PURPOSES 


213 


The amount exempted under this section will be included in the 
total income for the purposes of rates of income-tax and super¬ 
tax as the case may be. 

The exemption applies to donations paid by an assessee 
on or after 1st April 1948— vide Income-tax Amendment Aot 
(LV of 1948), 1948. No exemption will therefore be allowed in 
the assessment for the financial year L 948-19 unless in the 
case of any assessee whose previous year falls partly after 31st 
March 1948 and the donation has been made after that date. 

Income-tax is deducted at source from the salary and the 
employer can give abatement in respect of insurance premium 
paid by the employee, but he should not allow abatement in 
respect of donation made by him for charitable purposes. 
Abatement in respect of charities is allowed at the time of 
assessment. 


Illustrations: 

(i) During the previous year ended 31 March 1951, total in¬ 
come of Sliri Daulat Dam was Rs. Rs. 18,000. He paid Rs 1,500 
life insurance premium and Rs. 3,000 donation to C.G. Hospital 
which is recognised by the Central Government. Prepare his 
assessment for 1951-52. 


Solution: 


Total income 


Exempted income— 

Rs. 

(a) in respect of life 


insurance premium 

1,500 

(b) in respect of donation— 


10% of (Rs. 18 000 less 


Rs. 1500) Rs. 16,500 

1,650 


Rs. 

18,000 


3,150 


(2) A company made a profit of Rs. 1,50,000, of which 
Rs. 10,000 is from non-taxable sources. The company paid 
Rs. 15,000 towards recognised charities. Find out the amount 
of donation which will be exempted from payment of income- 
tax and super-tax. 
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Solution: Rs. 

Total profit of the company 1,50,000 

less income from non taxable sources 10,000 

Total income 1,40,000 

Income exempted on account of charitable 
donations, from payment of income-tax 
only, limited to 5 per cent, of Rs. 1,40,000 Rs. 7,000 


In the ea-e of a company exemption from super-tax is not 
allowed. The company shall, therefore, pay income-tax on 
Rs. 1,33,000 at the maximum rate and supei tax on Rs. 1,40,00-). 

(3) A’s income horn a registered firm of which he is a 
partner is Rs. 1,00,000. He has no other souice of income. He 
donated a sum of Rs. 12,000 to Kamla Nehru Hospital 
Allahabad, which is recognised by the Central Government. 
Find out the amount of donation exempt from tax and the 
amount of tax payable by A for the assessment of 1051-52. 


Solution: 


Assessment of A: 
Income from business 
Less earned income relief 


Rs. 

1,00,000 

4,000 


Rs. 95,000 

Less maximum amount of donation permissible Rs. 10,000 
(one-tenth of Rs. 1,00,000) 

Taxable income Rs, 86,000 


Amount of tax payable — 

(i) income tax on Rs. 86 000 

(at the average rate applicable to an 

income of Rp. 96,000) Rs. 20,598-4 

(ii) Super tax on Rs. 90,000 

(at the average rate applicable to an 

income of Rs. 1,00,000) Rs. 24,363-5 


Rs. 44,961-9 
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Calculation of income-tax— 

On first Rs. 1,500 

nil 

On next Rs. 3,50) at 9 pics 

Rs. 164- 1-0 

On next Rs. 5,000 at —y 1/9 pies 

546-14-0 

On next Rs. 5,000 at 3 annas 

On the balance Rs. 81,000 

937- 8-0 

at 4 annas 

20,250- 0-0 

Tax on total of Rs. 96,000 

Rs. 21,898- 7-0 

Add 5 per cent, surcharge 

1,094-15-0 

Total 

Rs. 22,993- 6-0 

Proportionately tax on 

Rs. 86,0 10 

Rs. 20.598- 4-0 

Calculation of super-tax— 

On first Rs. 25,000 

nil 

On next Rs. 15,000 at 3 annas 

Rs. 2,812-8 

On next Rs. 15,000 at 4 annas 

3,750-0 

On next Rs* 1 >,<'0) at 6 annas 

5,625-0 

On next Rs. 15,ft^ at 7 annas 

6,562-8 

On next Rs. 1§,|9# at annas 

7,031-4 

Tax on total of Rs. 1,00.000 

Rs. 25,781-4 

Add 5 per cent, surcharge 

1,289-1 

Tftal 

Rs. 27,070-5 

Proportionately tax on 

Rs. 90,000 

Rs. 24,363-6 

Amount of tax payable without taking 
emption in respect of donation— 

into account ex- 

(i) income-tax on Rs. 96,000 

Rs. 22,993- 6-0 

(li) super-tax on Rs. 1,00,000 

Rs. 27,070- 5-0 

Total 

Rs. 50,063-11-0 


Amount of tax after taking into account exemption in 
reapeot of donations :— 
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(i) income-tax on Rs. 86,000 Rs. 20,598-4-0 

(iij auper-tax on Rs. 90,000 Rs. 24,363-5-0 

Total El 44^961-9-0 

According to the provisions of Section 15B the total tax 
reduction on account of charitable donations cannot be more 
than half the amount of donation which is Rs. 10,000 in this 
case. The actual tax payable, therefore, will be Rs. 50 063-11-0 
less Rs. 5,000 = Rg. 45,063-1L-0, because tax calculated other¬ 
wise comes to Rs. 44,961-9-0, which is less than this amount. 



SECTION 15 C 


EXEMPTION FROM TAX OF NEWLY ESTABLISHED 
INDUSTRIAL UNDERTAKINGS - 

(1) Save as otherwise hereinafter provided, the tax 
shall not be payable by an as>essee on so much of the 
profits or gains derived from any industrial undertaking 
to which this section applies as do not exceed 6 per cent, 
per annum on the e ipital employed in the undertaking, 
computed in accord nice with >uch rule, a-, may be made 
in thh b'h df b/ th ■ 'Jemiad Hoard of Revalue. 

( 2 ) This section applies to any industrial under¬ 
taking which— 

(i) is not formed by tin: splitting up, or the recons¬ 

truction of, business already in existence or 
by the tra infer to a new business of building, 
machinery or plant used in a business which 
was being carried on before the 1st day of 
April, 1948. 

(ii) has begun or begins to manufacture or produce 
articles in any part of the taxable territories at 
any time within a period of 3 years from the 
1st day of April, 1948, or such further period as 
the Central Government may, by notification 
in the official Gazette, specify with reference to 
any particular industrial undertaking; 

(iii) employs more than 50 persons; 

t.iv) involves the use of eletrical energy or any other 
form of energy which is mechanically trans¬ 
mitted and is not directly generated by human 
agency: 
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Provided that the Central Government may, by 
notification in the official Gazette, direct that the exemp¬ 
tion conferred by this section shall not apply to any parti¬ 
cular industrial undertaking. 

(3) The profits or gains of an industrial under¬ 
taking to which this section applies shall be computed in 
accordance with the provisions of section 10. 

(4) The tax shall not be payable by a shareholder 
in respect of so much of any dividend paid or deemed to 
be paid to him by an industrial undertaking as is attri¬ 
butable to that part of the profits or gains on which the 
tax is not payable under this section. 

(5) Nothing in this section shall affect the appli¬ 
cation of section 23A in relation to the profits or gains of 
an industrial undertaking to which this section applies, 
and for the purposes of that section, the expression 
“assessable income” shall be deemed to include the pro¬ 
fits or gains in respect of which the tax is not payable 
under this section. 

(6) The provisions of this section shall apply to the 
assessments for the years commencing on the 1st day of 
April, 1949, and ending on the 31st day of March, 1954. 

During the post-war period Government took several 
measures with the object of checking inflation on the one hand 
and helping rehabilitation of the old, and starting of new, 
industries so that the position with regard to supply of goods 
which of late years has become very acute may ease to some 
extent at least. This section has been enacted with the object 
of helping in starting of new industrial undertakings. 

As per the provisions of this section— 

(1) New undertakings which commence production of 
goods within the period of three years—from 1st April 1948, to 
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51st March, 1951-are allowed concession in tax. This period may 
be extended by the Central Government in any particular case 
and the Central Government has also the power to exclude any 
undertaking from the benefit of this section. In order to claim 
this concession the undertaking should really be a new under¬ 
taking and not formed by reconstructing an old one. 

(2) The undertaking should employ at least fifty persons 
and use electric or other mechanically transmitted energy. 

(3) The measure of exemption is, for a period of five years, 
ending on 31st March, 1951, the profits of the company up to 
six per cent, on the capital employed. The capital employed 
in the undertaking will be computed in accordance with the 
rules framed by the Central Government in this behalf. 

(4) The income so exempted will be included in the total 
income of the assessee for the purposes of rates of income-tax 
and super tax. 

(5j Dividends paid to the shareholders of the company 
will be exempted in the hands of the shareholders to the same 
extent to which the profits of the company are exempted. 



SECTION 16 


EXEMPTIONS AND EXCLUSIONS IN DETERMINING 
THE TOTAL INCOME. 

In computing the tot .1 income of an assessee— 

(a) any sunii exempted under the second proviso to 
sub-section (1) of section 7, the second and third provisos 
to section 8, sub-set Lion (2) of section 14 and section 15. 
section 15 B and section 15 C shall be included and any 
sum exempted under section 15 A shall also be included 
except for the purpose of determining the rates at which 
income-tax (but not super-tax) is payable by the assessee 
to whom the exemption is given; 

(b) when the assessee is a partner of a firm, 
whether the firm has made a porfit or a loss, his share 
(whether a net profit or a net loss shall be taken to be 
any salary, interest, commission or other remuneration 
payable to him by the firm in respect of the previous 
year increased or decreased respectively by his share in 
the balance of the profit or loss of the firm after the de¬ 
duction of any interest, salary, commission or other 
remuneration payable to any partner in respect of the 
previous year: 

Provided that if his share so computed is a loss, such 
loss may be set off or carried forward and set off in 
accordance with the provisions of Section 24; 

(c) all income arising to any person by virtue of 
a settlement or disposition whether revocable or not, and 
whether effected before or after the commencement of 
the Indian Income-tax (Amendment) Act, 1939, from 
assets remaining the property of the settlor or disponer. 
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shall bo deemed to be income of the settlor or disponer, 
and all income arising to any person by virtue of a revoc¬ 
able transfer of assets shall be deemed to be income of 
the transferor: 

Provided that for the purpose of this clause a settle¬ 
ment, disposition or transfer shall be deemed to be revoc¬ 
able if it contiins any provi ion for the re-transfer 
directly or indirectly of the income or assets to the set¬ 
tlor, disponer or transferor a right to reassume power 
directly or indirectly over the income or the assets: 

Provided further that the expression ‘settlement or 
disposition’ sh ill for the purposes of this clause include 
any disposition, trust, covenant, agreement, or arrange¬ 
ment, and the expression settlor or disponer ‘in relation 
to a settlement or disposition shall include any person by 
whom the settlement or disposition was made: 

Provided further that this clause shall not apply to 
any income arising to any person by virtue of a settle ¬ 
ment or disposition which is not revocable for a period 
exceeding six years or during the lifetime of the person 
and from which income the settlor or disponer derives no 
direct or indirect benefit but that the settlor shall be 
liable to be assessed on the said income as and when the 
power to revoke arises to him. 

(2) For the purposes of inclusion in the total income 
of an assessee any dividend shall be deemed to be income of 
the previous year in which it is paid, credited or distributed 
or deemed to have been paid, credited or distributed to 
him, and shall be increased to such amount as would, if 
income-tax (but not super-tax) at the rate applicable to 
the total income of the company (without taking into 
account any rebate allowed or additional income-tax 
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charged) for the financial year in which the dividend is 
paid, credited or distributed or deemed to have been 
paid, credited or distributed, were deducted therefrom, 
be equal to the amount of the dividend. 

Provided that when any portion of the profits and 
gains of the company out of which such dividend has 
been paid, credited or distributed or deemed to have 
been paid, credited or distributed was not liable to in- 
come-tax in the hands of the company, the increase to be 
made under this section shall be calculated upon only 
uch proportion of the dividend as the amount of the 
profits and gains of the company liable to income-tax 
bears to the total profits and gains of the company. 

(3) In computing the total income of any indivi¬ 
dual for the purpose of assessment, there shall be included- 

(a) So much of the income of a wife or minor 
child of such individual as arises directly or indirectly— 

(i) from the membership of the wife in a firm of 
which her husband is a partner; 

(ii) from the admission of the minor to the benefits 
of partnership in a firm of which such indi¬ 
vidual is a partner; 

(iii) from assets transferred directly or indirectly 
to the wife by the husband otherwise than for 
adequate consideration or in connection with 
an agreem; nt to live apart; or 

(iv) from assets transferred directly or indirectly to 
the minor hild, not being a married daughter, 
by such individual otherwise than for adequate 
consideration; and 

(b) so much of the income of any person or 
assotial »n of person: as arises from assets transferred 
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otherwise than for adequate consideration to the person 
or association by such individual for the benefit of his 
wife or a minor child or both. 

'Total Income’ means entire income of an assessee derived 
from all taxable sources and computed in the manner laid down 
in the Act. Total income includes exempted income [except 
that which is altogether exempt as specified in Section 4 (3) or 
income received by a member of a Hindu undivided family 
under section 14 (l)], tax deducted at source and tax paid by 
others on behalf of the assessee. It also includes exempted 
portion of earned income (Section 15A I, for all purposes except 
for the purpose of determining the rate of income-tax. Total 
income of an assessee does nob mean the same thing as the 
actual assessable income. 

Computation of total income is important for more than 
one reasons:— 

(i) Income-tax is assessed upon an assessee on his income 
in any one of the following two ways:— 

(a) Tax is calculated at the rates applicable to various 
slabs into which the total income of the assessee can be divided 
and abatement is allowed to him on the exempted income at 
the average rate of tax determined with reference to the tax on 
total income as above, or, 

(b) tax is assessed upon the assessable income of an 
assessee at the average rate determined with reference to tax 
calculated on his total income. 

(ii) Computation of total income is necessary also for cal¬ 

culating the liability of the assessee in respect of 
super-tax, if any, payable by him. 

(iii) The maximum amount of exemption permissible in 
respect of insurance premium paid by an assessee is 
determined with reference bo his total income. The 
annual value of the house occupied by the owner for 
his residence is restricted to a maximum of 10 per 
cent, of the total income, 
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‘Total World Income’ means the entire income (from all 
taxable sources) of an a«seksee. wherever uiiinj (within or with¬ 
out the taxable terntfri(^) A resident is trxr e upon his fneign 
income ilso and therefore, in his ease his ‘lotil woil 1 ineomo’ is 
his ‘total income 5 on which lie is taxed \ non re nlent is tived 
upon his Tndi m income onl\. Upto the is^ ssmrnts of 1930 
71, nun roi t nts wore (hi uh d m(o the fo lowing Mot 1 issps — 

(i) Indian ci L i/m or British subject hjlR id it-,, a’d 
(ll) otl r i s. 

Fn i 1 e v n frost of taxation the two e 1 m ^ of non resi 
deiC \ k (hjf i f uitl\ treated. Tho 'filing m -Mn fn-t group 
wot( t * ved on then In li m iin ome it the a o i ffl i te of t «,x 
i pph i hlc to thin t > t il v\oil 1 in c mu wild » t h fill n n r m (he 
second juoup wen' t \ \e 1 upon then Indi m nr rim it the maxi 
mum rate oNix F>\ tlie I iimie Ait cf 1951 subarctic n of 
Section 17 hn o u so imendid is to do iu n with the di-dme 
tion luhitcn the two clisse of non u Klimts with the result 
thrlfiomtlu issi- mi nts of .IHl 32 omvi Is ill non residents, 
iries]Hitm of tho fut wnotlier tiny io In h i i ut i 'mis or 

Btilmh il j els ot otherwise uni ihonri^c let of then uoihl 

iiu cum will he t ixod upon th n Indian income at the m iximum 
rate of income tax. 

Various cLi-slo of income or pntions oi income which are 
included m t in tot ! incoui* of tho issesseo but are exempt 
turn n nt of tix h u ' ilieil\ been referred to. Fen lowing 
ire ot i u f) o hi m ipp 1 e ihl to tot i[ income— 

(1) nt fhr ptofit ot lo\ of (i fnrn — WImn the asses- 

see h a paitrci ui a turn In shne m tl e profit or loss of the 

til in is t il c n to \ c — 

(i) env salary interest commission or temune r it ion pay¬ 
able to Inin h\ the him, and 

v n) his share in the balance (wnch may be profit or loss) 
after allocation of partners’ salary interest commis¬ 
sion, eic 

If the partner's share of film’s income so computed is a 
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loss* it will first be set off against the other income of the part¬ 
ner, if any, in the same year, otherwise it will be carried for¬ 
ward to be Bet off against his income of the same business next 
year or following years, up to a period of six years. 

(2) Settlement of income and transfer of assets—revocable or 
irrevocable. —Rome people may try to avoid payment of tax by 
settlement of income upon other person or persons, who are not 
liable to pay tax or whose rate of tax is lower ttnn that of the 
settlor. For the purposes of taxation the income of the settle¬ 
ment is treated as the income of the settlor and is included in 
his total income irrespective of the fact whether the settlement 
(transfer of income) is revocable or not. If the settlement of 
income is accompanied by transfer of onsets also then too the 
income is included in the total income of the transferee unless the 
transfer is irrevocable for a period of at least six years or dur¬ 
ing the life time of the transferee [u e. the beneficiary) and 
the settlor derives no benefit, direct or indirect, from the 
income. 

Revocable transfer or settlement is one in which the 
transferer or the settlor retains the right to resume power, 
directly or indirectly, over the income or the assets, even 
though the power may have not been exercised. An irrevocable 
settlement will be regarded os revocable if the settlement can 
be cancelled by the trustees in their sole discretion or the set¬ 
tlor has the power to vary the trustees or beneficiaries. Transfer 
of assets to wife or a minor child is ignored and the income is 
treated as income of the transferer and included in his total 
income, even though the transfer iB irrevocable. 

r3) Income from 1 Benami transactions. —Some times r 
person, in order to avoid tax, may purchase property not in his 
°^n name but in the name or a third person whose income is 
not liable to tax, or is liable to tax at lower rate than that 
a pplicable to his own income. Such transactions are called 
‘Bonaim’ transactions and in such cases Income-tax Officer 
should find out the real owner of th® property and tax him on 
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the income of the property. Under such a device of the msessce 
would also come the pioperty purchased by him in tlie name of 
his wife. 

(4) Dividends —The actual amount of dividend received 
by a person should be grossed up as alrealy explained eNe- 
where mnd the gross amount is deemed to dc his income of the 
previous year in which the dividends are paid, nedited or dis¬ 
tributed. The gross amount is included in his total income. In 
grossing up only the proportionate amount of tax is added if 
the profits of the company from which they are received were 
nob wholly taxable. The difference between the grossed up 
amount and the net amount of dividend is the amount of which 
credit is given to the shareholder in his assessment. 

Under Section 23A, the Income-tax Officer, in the case of 
a private company which has not distributed up to sixty per 
cent, of its assessable income, may pass an order that sixty per 
cent, of the profits be taken as distributed and additional 
amount be allocated in the dividend of the shareholders. Such 
enhanced amounts of dividend shall then be included in the 
total income of each shareholder for the purpose of tax. If the 
reserves of the company exceed the paid up capital, hundred 
per cent, will be substituted for sixty per cent. 

(5) Income of wife or minor child :—Following kinds of 
income of wife or minor child of the assesses is deemed to be 
assessee’s own income and is included in his total income:— 

(i) Share, as member, of wife or minor child, in the pro¬ 
fits of the firm of which the assessee is also a partner. 
With a view to avoid payment of income-tax there 
grew a tendency among businessmen to take their 
wives and children as partner in their firms, and in 
support of their actions passed necessary entries in 
the books of accounts. 

fii) Income of wife or minor child other than a married 
daughter, from asaesbs transferred, directly or in¬ 
directly, for their benefit, by the assessee, except 
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when such transfer is either for adequate considera¬ 
tion or in connection with an agreement to live 
apart. Transfer is ignored because it is the duty of 
the husband or the parent to maintain his wife or 
minor child. It is immaterial for this purpose even 
if the transfer is by an irrevocable deed. Ade¬ 
quate consideration means sufficient money value to 
cover, or nearly to cover what is transferred. A 
transfer out of mere natural love and affection is 
not for consideration for the purposes of this sub¬ 
section. Income from property acquired by wife 
out of savings from allo wances granted to her by her 
husband for her personal expenses will, of course, be 
Wife’s personal income and will not be included in 
the total income of the husband. 

fiii) Income from assets transferred by the assessee to a 
third party fa person or an association of persons) 
for the benefit of wife or minor child, otherwise than 
for adequate consideration. 

In addition to the provisions of this section there are other 
provisions also with regard bo inclusions in, and computation o t, 
total incoma of an assessee: — 

(a) Section i4D: Avoidance of income-tax by transactions 
resulting in the transfer of income to 'persons resident or ordinarily 
resident abroad: The method that may be adopted for this device 
is that an assessee with huge amount of income liable to high 
rate of super-tax, transfers his assets from which the income 
arises to a private company floated by him abroad for the pur¬ 
pose and of which substantially he is the sole shareholder. The 
profits, or a very major portion of the profits, of his business, 
therefore, go to the foreign dummy company. He arranges 
to get back these profits from this foreign company in the from 
of loan etc. (capital receipt) which he would never return and 
thug avoids super-tax. The company being a foreign company, 
ihe assessee cannot be caught under the provisions of section 
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23A also, which deals with a company which, t j enable its share¬ 
holders to avoid super-tax, fails to distribute its income. The 
object of this section is to check such devices on the part of 
assessees, by laying down that in order to treat income from 
assets transferred as income c*f the transferee the transfer and 
all associated operations should be bona fide commercial tran¬ 
sactions and should not be designed for the purpose of avoiding 
habjlit\ to tax. 

(b) Section 44E : Avoidance of tax by certain transaction& in 
securities ■ When securities are sold in between the two dates 
of interest the next interest paid on them is not apportioned on 
time basis between the seller and the purchaser, for the purpose 
of assessment of income-tax. although the seller has got its 
benefit from the purchaser in the form of additional amount 
included in the price at which he sold. The entire interest or 
dividend accrues to the holder thereof over the date of interest 
(the transferee) and is taxed upon him. Taking advantage of 
the above some people transfer securities just a little before the 
date of interest to persons who are liable to no tax or are 
liable to tax at a lower rate, with the understanding to purchase 
them back after the interest is paid and save income-tax in 
this way. The additional amount charged by the transferer is 
capital receipt in his hands and as such not taxable. If the 
Income tax Officers satisfied that'such transactions in securi¬ 
ties have taken place with the object of avoiding tax he will 
treat income from the securities transferred as the income of 
the transferer and tax as such in Bpite of the transfer. In 
addition the Income-tax Officer is empowered to impose a 
heavy penalty on the transferer. Such transactions are known 
as 'bond washing* transactions. 

If the party chosen for the transfer of securities is a 
person or firm who deals in securities income-tax will practically 
wholly be avoided. The transferee while on the one hand 
will have income as interest on securities on the other 
he will claim loss on their sale, and the two items (income 
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and the loss) will more or less be equal. He paid a higher prioe 
when he purchased the securities (with several months 
inteiest accrued on them) cum-div and naturally will get lower 
price when he sells them just after the interest date. 



SECTION 17 


DETERMINATION OF TaX PAYABLE IN CERTAIN 
SPECIAL CASES 

(1) Where a person is not resident in the taxable 
territories and is not a company, the tax, including 
super-tax payable by him or on his behalf on his total 
income shall be an amount equal to 1 — 

(a) the income-tax which would be payable on his 
total income at the maximum rate, plus 

(b) either the super-tax which would be payable 
on his total income at the rate applicable in the case of 
an individual to the slab next to the slab exempt from 
super-tax, or the super-tax which would be payable on 
his total income if it were the total income of a person 
resident in the taxable territories, whichever is greater. 

Provided that any such person may, on the first 
occasion on which he is assessable for any year subsequ¬ 
ent to the year ending on the 31st day of March, 1951, 
and before the 30th day of June in that year, or where 
the first occasion on which he is so assessable falls during 
the year ending on th-' 31st day of March, 1952, before 
such date as the Central Board of Revenue may, by 
notification in the Official Gazette, specify in this behalf, 
by notice in writing to the Income-tax Officer declare 
(such declaration being final and being applicable to all 
assessments thereafter) that the tax, including super-tax 
payable by him or on his behalf on his total income 
shall be determined with reference to his total world 
income, and thereupon such tax shall be an amount 
bearing to the total amount of tax including super-tax 
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which would have been payable on his total world 
income had it been his total income the same proportion 
as his total income bears to his total world income. 

Nwte —The above lub-section (1) has been substituted in place of the old one 

and comes in force fiom 1st day of April, 1950. (Ref. Finance Act 1951). 

(2) Where there is included in the total income of 
any assessee any income (including income from a share 
in an unregistered firm, if assessed as such) exempted 
from tax by or under the provisions of this Act, the 
ineome-tax excluding super-tax payable by the asse>see 
shall be an amount bearing to the total amount of the 
income-tax excluding super-tax which would have been 
payable on the total income had no part of it been ex¬ 
empted the same proportion as the uncxemptcd portion of 
the total income bears to the total income. 

(3) Where there is included in the total income of 
any assessee any income exempted from tax under clause 
(c) of sub-section (2) ol section 14 or under section 15B 
or under section 15C, the super-tax payable by the 
assessee shall be an amount bearing to the total amount 
of the super-tax which would have been payable on the 
total income had no part of it been so exempted the same 
proportion as the total income less the portion so exemp¬ 
ted bears to the total income. 

(4) Where any income exempted from tax under 
clause (c) of sub-section (2) of section 14 which has 
been taken into account under sub-section (2) or sub¬ 
section (3) of this section as part of the total income of 
an assessee for the purpose of determining the income-tax 
or super-tax payable by him is in a subsequent year 
brought into or received in the taxable territories by 
the assessee and becomes chargeable with tax accordingly 
the tax including super-tax payable by the assessee on his 
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total income of that subsequent year shall be— 

(a) The amount which bears to the total amount 
of the tax including super-tax which would have been 
payable on his total income as reduced by the amount 
of the income so brought into or received in the taxable 
territories had such reduced income been his total income 
the same proportion as his total income bears to such 
reduced income, or 

(b) the amount which bears to the total amount 
of the tax including super-tax which would have been 
payable on the amount of the income so brougut into or 
received in the taxable territories had such income been 
his total income the same proportion as his total income 
bears to the amount of the income so brought into or 
received in the taxable territories, whichever is the 
greater. 

(5) Where the amount of the total income of any 
assessee is deemed to be the total income reduced under 
the provisions of section 15 A by an allowance for earned 
income, the expression ‘total income’ in this section shall, 
for the purpose of determining the amount of income-tax 
(but not super-tax) payable by the assessee, be deemed to 
refer to his total income so reduced. 

(6) Where the total income of an assessee, not 
being a company, includes any income chargeable under 
the head “Capital gains,” the tax, including super-tax 
payable hy him on his total income shall be— 

(i) income-tax and super-tax payable on his total 
income as reduced by the amount of such in¬ 
clusion, had such reduced income been his 
total income, plus 

(iil income-tax on the whole amount of such in¬ 
clusion at the following rates, namely:— 
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Where such amount— 
exceeds Rs. 15,000 but does not 

exceed Rs. 50,000 . One annas in the rupee 

exceeds Rs. 50.000 but does not 

exceed Rs. 2,00,000 ... ...Two annas in the rupee 
exceeds Rs 2,00,000 but does not 

exceed Rs. 5,00,000 " Three annas in the rupee 

exceeds Rs. 5,00,000 but does not 

exceed Rs. 10,00,000 .Four annas in the rupee 

exceeds Rs. 10,00,000 “ Fiv - annu> in the rupee 

Provided that where owing to the fact that the 
amount of such inclusion has exceeded a certain limit, 
income-tax thereon is payable or is payable at a higher 
rate, the amount of income-tax so payable shall be reduc¬ 
ed so as not to exceed— 

(a) the am runt which would hive been payable 
if the amount of such inclusion had not exceeded that 
limit, plus 

(b) one-half of the am Mint by which the amount 
of such inclusion exceeds that limit, 

(7) Where the total income of a company includes 
any income chargeable under the head “Capital gains” 
the super-tax payable by the company in any year shall 
be reduced by an amount computed on that part of its 
total income which consists of such inclusions at the rate 
of super-tax (excluding the rate of additional super-tax, 
if any) specified in the case of a company by the annual 
Act of the Central Legislature fixing the rate or rates of 
tax for that year. 

From 1st April, 1951, the Act with regard to assessments 
of non-residents has been amended. Prior to this amendment 
non-residents were classed under two heads:— 

(1) Those who were not residents in the taxable territories 
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and were citizens of India or British subjects ; 

(ii) Other non-residents. 

The method of assessing the two classes of non-residents 
was different. Those falling in the first group were assessed 
(both in respect of income tax and super-tax) on their total 
income at the average rate of taxes applicable bo their total 
world income. The other non-residents were assessed as 
follows :— 

(a) Income-tax on their total income at the maximum rate; 

(b) Super-tax on their total income at the average rate of 
super-tax applicable tp the amount of their total world income. 

By the amendent of 1951, the above classification of non¬ 
residents has been removed and all non-residents whether citizens 
of India or British subjects or others have been put in the 
same catagor^. The basis now provided for their taxation is as 
follows:— 


(a) Income-tax on their total income at the maximum rate; 

(b) Supei-tax, cither 

the amount of super-tax payable on his total income at 
the rate applicable to the s!ab next to the slab exempt from 
super-tax, or 

the amount of super-tax payable on his total income if it 
were the total income of a person resident in the taxable 


territories, 

whichever is greater*. 


Illustration 

The total income of a person not-resident in the taxable 
territories is Rs. 50,000 the tax payable by him will be 
as follows:— 

Jncome- tax— 

A At the rate of 4 annas per rupee 
" 1 on Rs. 50,000 Rs. 12,500 

Add 5 per cent, surcharge on above 625 Re. 13,125 


c 4 i 
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Supertax : 

Either—At 3 annas per rupee Rs. 

on Re. 50,000 9,375 

'Add 5 per cent, surcharge 468-12 

Total 9,843-12 


Or—Super-tax on Rs. 50,000 if it 
were total income of a resi¬ 
dent, according to rates 
applicable to various slabs 
included in the amount 5,578- 2 


Rate 

on the first Rs. 25,000 

of total income Nil 
on the next Rs. 15,000 

of total income 3 as. 
on the next Rs. 10,000 4 as. 

Surcharge 

Total Super-tax 


Silper-tax Surcharge 
Nil Nil 

Rs. 2,812-8 Rs. 140-10 
2.5C0-0 125- 0 

Rs. 5,312-8 265-^0 

265-10 
Rs. 5,578-2 


whichever is greater— 9,843-12 

Total tax payable— Income-tax Rs. 13,125-0 

Super-tax 9,843-12 22,968-12 


In the above illustration if the total income is Rs. 1,00,000 
the tax payable will be as follows:— 


Income-tax: 

« < 

At the rate of 4 annas per rupee 

on Rs. 1,00,000 Rs. 2 5, 

Add 5 per cent. Surcharge 1,250 Rs. 26,250-C 

Supertax , , 

Either at 3 annas per rupee , , c j 

on Rs. 1,00,000 Ra. 18,750-0 

Add 5 per cent, surcharge 937-8 

Total 19,687-8 
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or Super tax on Rs. 1,00,000, 
according to rate applicable 
to various slab included in the 
amount R^. 27,070-~ 

Whichever is greater Rs. 27,070-5 

Total tax payable Rs. 5.3,320-5 

By the Amendment of the Act new non-resident assessees 
coming under a^essmenb subsequent to the year ending 31st 
Man h, 1911, have been given the option to choose to be taxed 
in the manner in which Indian citizen or British subject non- 
icsid^nts were taxeefr before the amendment. If the assessee so 
chooses he should give n itiee of Ins desire, in the first year of his 
assessment, by a particular date in that year, to the Income tax 
Officer. Such a declaration will be final and will be applicable 
to all assessments thereafter. 

Sub-sections (2) to (5J of this section refer to treatment of 
exempted income in the assessment of a person. These ex¬ 
emptions have already been dealt with in the following seetions- 

Sec. 14—Exemptions of general nature— 

(a) Share in the profits of an unregistered firm; 

b) Share of income of an association of persons other 
than Hindu undivided family, company or firm; 

Co) income arising in Part B States. 

Sec. 15—Exemption in respect of life insurance premium. 

Sec. 15 A—Exemption of portion of earned income. 

Sec.l5B —Exemption on account of donations for charit¬ 
able purposes. 

Sec. 1>C—Exemption from tax of newly established indus¬ 
trial undertakings. 

Sub-sections (6) and (7) refer to Capital Gains Tax which 
has already been dealt with in Section 12B. 
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PAYMENT BY DEDlfi TION AT SOURCE 

(1) [Repeated] 

(2) Any person responsible for paying any income 
(hargcable under the head “Salaries” shall, at the time 
of payment, deduct income-tax and super-tax on the 
amount payable at a rate representing the average of 

the rates applicable to the estimated total income of the 
assessee under this head: 

Provided that such person may, at the time of mak¬ 
ing any deduction increase or reduce the amount to be 
deducted under this sub-section for the purpose of adjust¬ 
ing any excess or deficiency arising out of any previous 
deduction or failure to deduct. 

(2A) Notwithstanding anything hereinbefore con¬ 
tained for the purpose of making the deduction under 
sub-section (2), there shall be included in the amount 
payable any income chargeable under the head “Salaries” 
which is payable to the assessee out of India by or on 
behalf of the Government and the value in rupees of such 
income shall be calculated at the prescribed rate of 
exchange. 

(2B) Any person responsible for paying any income 
chargeable under the head ‘Salaries’ to a person not 
resident in the taxable territories shall at the time of 
payment deduct income-tax at the maximum rate and 
also super-tax at the rate or rates applicable to the estim¬ 
ated income of the assessee under this head. 

(3) The person responsible for paying any income 
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chargeable under the head “Interest on securities” shall, 
unless otherwise prescribed in the case of any security of 
the Central Government, at the time of payment, deduct 
income-tax but not super-tax on the amount of the inter¬ 
est payable at the maximum rate : 

Provided that where the Income-tax Officer gives 
a certificate in writing (which certificate he shall give in 
every proper case on the application of the assessee) that 
to the best of his belief the total income or the total 
world income of a recipient will be less than the minimum 
liable to income-tax or will be liable to a rate of income- 
tax less than the maximum rate, the person responsible 
for paying any income referred to in this sub-section or 
in sub-section (2B), as the case may be, to such recipient 
shall, until such certificate is cancelled by the Income- 
tax Officer, pay the income without deduction or deduct 
the tax at such less rate, as the case may be. 

(3A) Any person responsible for paying to a person 
not resident in the taxable territories any interest not being 
‘Interest on Securities’, or any other sum chargeable under 
the provisions of this Act, shall, at the time of payment, 
unless he is himself liable to pay income-tax thereon as 
an agent, deduct income-tax at the maximum rate. 

Provided that where the person so payable is a 
citizen of India or a British subject as defined in Section 1 
of the British Nationality Act 1948 and the Income-tax 
Officer gives a certificate in writing (which certificate he 
shall give in every proper case on the application of the 
assessee) that to the best of his belief the total world in¬ 
come of such person will be less than the minifirum liable 
!|®fincmiic j tax; or :that. : hfs;to.tal income 4 will be liable to a 
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rate of income-tax less than the maximum rate, the person 
resp nsible for paying any income referred to in this sub¬ 
section shall, until such certificate is cancelled by the 
Income-tax Officer, pay the income without deduction 
or deduct the tax at such less rate, as the case may be: 

Provided further that nothing in this sub-section 
shall apply to any payment made in the course of trans¬ 
actions in respect of which the person responsible for 
making the payment is deemed under the first proviso to 
section 43 not to be an agent of the payee. 

(3B) Where the Income-tax Officer has reason to 
believe that the total world income of any person residing 
out of the taxable territories to whom any interest not 
being “Interest on Securities” or any other sum charge¬ 
able under this Act is payable, will in any year exceed 
the maximum amount which is not chargeable with super¬ 
tax under the law for the time being in force, he may, 
by order in writing, require the person responsible for 
making such payments to such person to deduct at the 
time of payment super-tax at the rates determined by the 
Income-tax Officer to be applicable to the total world 
income of such person in that year. 

(3C) Where the person responsible for paying any 
interest not being “Interest on Securities” or any other 
sum chargeable under this Act to any person makes to 
that person in any year payments exceeding in the agg¬ 
regate the maximum amount which is not chargeable 
with super-tax under the law for the time being in lorce, 
the person, responsible for making such payments shall, 
if he has no reason to believe that the recipient is resident 
in the taxable territories and no order under sub-section 
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(3B) has been received in respect of such recipient, deduct 
at the time of payment super-tax on the amount by 
which the total ana ant of such payments exceeds the 
maximum amount not chargeable with mper-tax at the 
rate applic able to such excels. 

(3D) Where the Inun>ta’c OHc:r Ins reason to 
believe that any person, who is a shareholder in a com¬ 
pany, is resident out of the taxable territories and that the 
total world inconn of sach person will in any year exceed 
the maximum amount which is not ch lrgcable to super¬ 
tax under th : law for the tim * being in force, he may, 
by order in writing require the princip il officer of the 
company to deduct at the time of payment of any divi¬ 
dend from the company to the shareholder in that year 
super-tax at such rate as the Imoms-tax Officer may 
determine as being the rate applicable in respect of the 
income of the share-holder in that year. 

(3E) If in any year the amount of any dividend or 
the aggregate amount of any dividends paid to any share¬ 
holder by an Indian comouny or by a cotnany which has 
made such effective arrangem mts as may be prescribed 
for the deduction of super-tax from such dividends 
increased in accordance with the provisions of sub-section 
(2) of section (16) exceeds the maximum amount of the 
total income of a person which is not chargeable to super¬ 
tax under the law for the time being in force, and the 
principal officer of the company has no reason to believe 
that the shareholder is resident in the taxable territories 
and no order under sub-section (3D) has been received 
in respect of such shareholder by the Principal officer 
from the Incoin Max Officer, the principal officer shall 
at the time of payment deduct super-tax on the amount 
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of such excess at the rate which would be applicable 
under the law for the time being in force if the amount 
of such dividend or dividends (increased as aforesaid) 
constituted the whole total income of the shareholder. 

(4) All sums deducted in accordance with the 
provisions of this section shall, for the purpose of comput¬ 
ing the income of an assessce, be deemed to be income 
received. 

(5) Any deduction made in accordance with the 
provisions of this section and any sum by which a divi¬ 
dend has been increased under sub-section (2) of section 
16 shall be treated as a payment of income-tax or super, 
tax on behalf of the person from whose income the deduc¬ 
tion was made, or of the owner of the security or of the 
share-holder, as the case may be, and credit shall be given 
to him therefor in the assessment, if any, made for the 
following year under this Act. 

Provided that, if such person or such owner obtains^ 
in accordance with the provisions of this Act, a refund of 
any portion of the tax so deducted, no credit shall be 
given for the amount of such refund. 

Provided further that where such person or owner 
is a person whose income is included under the provisions 
of clause (c) of sub-section (1) or sub-section (3) of Section 
16, Section 44D or Section 44E in the total income of 
another person such other person shall be deemed to be 
the person or owner on whose behalf payment has been 
made and to whom credit shall be given in the assessment 
for the following year. 

(6) All sums deducted in accordance with the pro¬ 
visions of this section shall be paid within the prescribed 
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time by the person making the deduction to the credit 
of the Central Government or as the Central Board of 
Revenue directs. 

(7) If any such person does not deduct or after 
deducting fails to pay the tax as required by or under 
his section, he, and in the cases specified in sub-sections 
(3D) and (3E) the company of which he is the Principal 
officer shall, without prejudice to any other consequences 
which he or it may incur, be deemed to be an assessec in 
default in respect of the tax : 

Provided that the Income-tax Officer shall not 
make a direction under sub-section (1) of section 46 for 
the recovery of any penalty from such person unless 
satisfied that such person has wilfully failed to deduct and 

pay the tax. 

(8) The power to levy by deduction under this 
section shall be without prejudice to any other mode of 
recovery. 

(9) Every person deducting income-tax or super¬ 
tax in accordance with the provisions of sub-section (3), 
(3A), (3B), (3C); (3D) or (3E), shall, at the time of pay¬ 
ment of the sum from which tax has been deducted 
furnish to the person to whom such payment is made a 
certificate to the effect that income-tax or super-tax has 
been deducted, and specifying the amount so deducted, 
the rate at which the tax has been deducted, and such 
other particulars as may be prescribed. 

There are two methods of collection of tax payabe by an 
assessee:— 

(i) Deduction at source; 

(ii) Direct collection. 

According to the provisions of section 18, tax is deducted 
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at source from income under the following heads— 

(ij Salaries (Income-tax and supor-tax); 

(iii Interest on Securities (Income tax only); 

(iii) Interest or other payments made to non-residents 
(Income-tax and super-tax); and 

(iv) Dividend (Super-tax from non-resident shareholders) 

The Indian Income-tax Act lays down that any person 
responsible for paying any of the above incomes, shall, at the 
time of making payment deduct tax (income tax or income tax 
and super tax, as the case may be) according to the provisions 
of the law and pay the same, on behalf of the person from whose 
income deduction is made, within the prescribed period of time, 
to the credit of the Central Government. He should also fur¬ 
nish a certificate to the person from whose income deduction is 
made, to the effect that tax has been deducted, specifying the 
amount deducted, the rate at which it has been deducted and 
such other particulars as may be prescribed. 

If the person required to deduct tax at source fails to do 
so, or if having done so fails to pay the amount deducted to the 
credit of the Central Government, he shall be deemed to be an 
assessee in default in respect of the tax. 

In the case of income in respect of which provision is not 
made under section 18. for deduction of tax at source at the 
time of payment of income, or in the case in which tax should 
have been deducted at source according to the provisions of 
section 18. but the same is not deducted by mistake or for any 
other reason, the tax shall be payable by the assessee direct. 

All sums deducted at source as tax should, for the purpose 
of computing the income of an assessee, be deemed as income 
received. 

Deduction of tax from salary .—Tax, both income-tax and 
super-tax, is deducted at source from the salary of all employees 
whether in Government service or private employment. Persons 
responsible for paying salary are required to deduct tax every 



244 


INCOME-TAX LAW AND ACCOUNTS 


[SEC. 18 


time the payment is mBde. The rate at which deduction is cal¬ 
culated is the average rate applicable to the estimated total 
income of the employee, during the current financial year under 
the head salaries. If the employee is not resident in the tax¬ 
able territories income-tax must be deducted at the maximum 
rate and super-tax at the rate applicable to the total income of 
the assessee under this head. Monthly tax deductions are cal¬ 
culated at the rates of the previous year and not those of the 
current financial year. If after some months the basis of salary 
has changed, or the employer discovers that some mistake has 
been committed in calculating the amount of monthly deduc¬ 
tions, or by mistake no deductions have been made, he may 
recalculate tax and make adjustment in the amount to be 
deducted during the remaining months of the year 

Tax must also be deducted from the salary paid to an 
employee out of taxable territories, by or on behalf of the Gov¬ 
ernment. The amount of salary must be converted into rupees 
at the prescribed rate of exchange. For the time being the 
rate between pound sterling and rupee is Is.-fid. 

While calculating the monthly tax deductions from the 
salary of an employee the employer may take into account the 
exemptions to which, according to the provisions of the law, he 
is entitled, for example exemptions in respect of deductions 
from his salary for securing a deferred annuity, his contribu¬ 
tions towards provident fund or superannuation fund, or pay¬ 
ment by him of insurance premiums. In respect of above 
deductions, contributions and premiums rebate is admissible on 
account of income-tax and not super-tax. 

Illustrations : 

(1) Monthly salary of Shri H. P. Modi is Rs. 750. Accord¬ 
ing to terms of servioe he is entitled to annual inoroment of 
Rs, 50 from July 1, 1951. H© pays Rs. 752 per year premium 
on his life insurance policies, of which ho has informed his 
employer and hands him the reoeipts as and when they are 
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received. Calculate the amount of monthly tax deductions 

from his salary. 

Solution 

Salary for the whole year— 

For 4 months at R«. 750 per month 
For 8 months at Rs. 800 per month 
Total Income 
Less Earned income relief 
Taxable income 
Inoome tax on Ra. 7,520 
On first Rs. 1500 
On next Ra. 3500 at 9 pies 
On next Rs. 3520 at -/1/9 pies 


Lees proportionate amount of tax 

on Rs. ^. -l 8 - 649 - 1 a nnax 762 

7520 

Tax due for th® year 494-2 

Thefore monthly tax deduction will be— 

Ra. 494-2as. —12 = 41-3as. 

(2) If Shri H. P. Modi contributes 10 per eenfc. of hia 

salary towards an official provident fund (the employer also 
contributing an equal amount) the monthly tax deduction will 
be calculated as follows:— 


Taxable income 

Rs. 7520 

Exempted inoome:— 


P. F. Contributions 940 


Ins. Premium 640 

1580 

(Limited to l/6th of total income) 

Rs. as. 

Tax on Rs. 7,520 

540- 1 

Less proportionate amount of tax on 1580 

115- 6 

Tax due for the year 

433-11 

Monthly tax deduction Rb. 433-llas, —12 

=»Rs. 35-2*s, 


Ra. 

3,000 

6.400 

9.400 
1.880 
7,520 
Rs. 
nil 

164-1 

385-0 

549-1 
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Deduction of tax from interest on securities .— Only income 
tax (And not super tax), at fnaximum rate, is deducted at 
source from interest on securities, by the person responsible for 
paying the interest. Income-tax is not deducted at source from 
interest on Treasury Bills. Dividend on shares of the Reserve 
Bank is treated like interest on securities for the purposes of 
this section. The person deducting income tax at source pays 
the amount to the credit nf the Central Government on behalf 
of the person from whose income deduction is made. The gross 
amount of interest is included in the total income of the person 
and credit is given in his assessment of the amount of tax 
deducted at source. If the assessee’s total income is not liable 
to tax or if the amount of tax due from him is less than the 
amount already deducted from his interest on securities, he is 
entitled to refund. 

If the assessee applies to the income-tax Officer, and satis¬ 
fies him, that his total income for the year will be below the 
taxable limit or will be such as would be liable to tax at a lover 
rate, the Income-tax Officer may issue a certificate that either 
no tax be deducted from his interest on securities or tax be 
deducted at a lower rate, as the case may be. 

Deduction of tax from other interests and other sums payable 
to non-residents —When interest, other than interest on securi¬ 
ties, or other sums chargeable to tax under the provisions of 
this Act are to be paid to non residents, the person who makes 
such payments must deduct income-tax thereon at the maxi¬ 
mum rate, unless the person paying it is himself liable to pay 
income tax as an agent. Ho should also deduct super-tax on 
the amount by which the total amount of such payments 
exceeds the maximum amount not chargeable with super-tax at 
the rate applicable to such excess. 

Deduction of super-tax from dividends payable to non¬ 
residents. —If the Income-tax Officer is satisfied that the total 
world income of a non-resident shareholder of a company is 
such an amount which is chargeable to super-tax he may direct 
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the principal officer of the company to deduct from his share of 
dividend super tax at a rate determined by him. If no suoh 
instructions are received from the Income-tax Officer the prin¬ 
cipal officer of the company may deduct super-tax chargeable 
on the grossed up amount of dividend. 



SECTION 18 A. 


ADVANCE PAYMENT OF TAX. 

(1) (a) In the case of income in respect of which pro¬ 
vision is not made under Section 18 for deduction of in¬ 
come-tax at the time of payment, the Income-tax Officer 
may, on or after the 1st day of April in any financial year, 
by order in writin,g require an assessee to pay quarterly 
to the credit of the Central Government on the 15th 
day of June, 15th day of September, 15th day of 
December and 15th day of March in that year, respect¬ 
ively, an amount equal to one-quarter of the income-tax 
and super-tax payable on so much of such income as is 
included in his total income of the latest previous year in 
respect of which he has been assessed, if that total income 
exceeded six thousand rupees. Such income-tax and 
super-tax shall be calculated at the rates in force for the 
financial year in which he is required to pay the tax, and 
shall bear to the total amount of income-tax and super¬ 
tax so calculated on the said total income the same pro¬ 
portion as the amount of snch inclusions bears to his total 
income or, in cases where under the provisions of sub¬ 
section (1) of section 17 both income-tax and super-tax 
or super-tax are chargeable with reference to the total 
world income, shall bear to the total amount of income- 
tax and super-tax which would have been payable on 
his total world income of the said previous year had it 
been his total income the same proportion as the amount 
of such inclusions bears to his total world income : 

Provided that, where the previous year of the asses¬ 
see in respect of any source of income ends after the 31st 
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day of December and before the 30th day of April, the 
order in writing issued by the Income-tax Officer requir¬ 
ing the payment of income-tax and super-tax on that 
source of income shall substitute for the four quarterly 
payments hereinbefore specified, three payments of equal 
amount to be made on the 15th day of September, 15th 
day of December and the 15th day of March, respectively: 

Provided further that, if the assessee is a partner of 
a registered firm and an assessment of the firm has been 
completed for a previous year later than that for which 
thi assessec’s last assessment has been completed, his 
share in the profits of the firm shall, for the purposes of 
this sub-section, be included in his total income on the 
basis of the latest assessment of the firm : 

Provided further that, if after the making of an 
order by the Income-tax Officer and before the 15th day 
of February of the financial year an assessment of the 
assessee or of the registered firm of which he is a partner 
is completed in respect of a previous year, later than that 
referred to in the order of the Income-tax Officer, the 
Income-tax Officer may make an amended order requir¬ 
ing the assessee to pay in one instalment on the specified 
date, or in equal instalments on the specified dates if 
more than one, falling after the date ol the amended 
order, the tax computed on the revised basis as reduc¬ 
ed by the amount, if any, paid in accordance with the 
original order; but if the amount already paid exceeds the 
tax determined on the revised basis, the excess shall be 
refunded. 

(b) If the notice of demand issued under section 
29 in pursuance of the order under clause (a i of this sub¬ 
section is served after any of the dates on which the ins¬ 
talments specified therein are payable, the ta x shall be 
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payable in equal instalments on each of such of those 
dates as fall after the date of the service of the notice Of 
demand, or in 6ne sum on the 15th day of March if the 
notice is served after the 15th day of December. 

(2) If any assessee who is required to pay tax by 
an order under sub-section (1) estimates at any time 
before the last instalment is due that the part of his in¬ 
come to which that sub-section applies for the period 
which would be the previous year for an assessment for 
the year next following is less than the income on which 
he is required to pay tax and accordingly wishes to pay 
an amount less than^the amount which he is so required 
to pay, he may send to the Income-tax Officer an esti¬ 
mate of the tax payable by him calculated in the manner 
laid down in sub-section (1) on that part of his income 
for such period, and shall pay such amount as accords 
with his estimate in equal instalments on such of the 
dates specified in sub-section (I) (a) as have not expired 
or in one sum if only the last of such dates has not 
expired. 

Provided that the assessee may send a revised esti¬ 
mate of the tax payable by him before any one of the 
dates specified in sub-section (1) (a) and adjust any 
excess or deficiency in respect of any instalment already 
paid in a subsequent instalment or in subsequent instal¬ 
ments. 

(3) Any person who has not hitherto been assessed 
shall, before the 15th day of March in each financial 
year, if his total income of the period which would be 
the previous year for an assessment for the financial year 
next following is likely to exceed six thousand rupees, send 
to the Income-tax Officer an estimate of the tax payable 
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by him on that part of his income to which the provi¬ 
sions of section 18 do not apply of the said previous year 
calculated in the manner laid down in sub-section (1), 
and shall pay the amount, on such of the dates specified 
in that sub-section as have not expired, by instalments 
which may be revised according to the proviso to sub¬ 
section (2). 

(4) Where part of the income to which sub-section 
(1), ( 2 ) or (3) applies consists of any income of the 
nature of commission which is receivable periodically and 
is not received or adjusted by the payer in the assessee’s 
account before any of the quarterly instalments of tax 
become due, he may defer payment of tax on that part of 
his income to the date on which such income would be 
normally received or adjusted and if he does so he shall 
communicate to the Income-tax Officer the date to which 
such payment is deferred : 

Provided that if the tax of which the payment is 
deferred is not paid within fifteen days of the date on 
which such income or part thereof is received or adjus¬ 
ted by the payer in the assessee’s account, the tax shall be 
payable with six per cent, simple interest per annum 
from the date of such receipt or adjustment to the date of 
payment of the tax. 

(5) The Central Government shall pay on any 
amount paid under this section simple interest at two per 
cent, per annum from the date of payment to the date 
of the provisional assessment made under section 23-B, or 
if no such assessment has been made, t,o the date of the 
assessment (hereinafter ' called the ‘regular assess¬ 
ment* ) rnade under section 23 of the income, profits and 
gains of the previous year for an assessment for die year 
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next following the year in which the amount was 
payable : 

Provided that on any portion of such amount which 
is refunded under the foregoing provisions of this section 
interest shall be payable only up to the date on which 
the refund was made. 

(6) Where in any year an assessee has paid tax 
under sub-section (2) or sub-section (3) on the basis of 
his own estimate, and the tax so paid is less than eighty 
per cent, of the tax determined on the basis ot the regu¬ 
lar assessment, so far as such tax relates to income to 
which the provisions of section 18 do not apply and so 
for as it is not due to variations in the rates of tax made 
by the Finance Act enacted for the year for which the 
regular assessment is made, simple interest at the rate of 
six per cent, per annum from the 1st day of January in 
the financial year in which the tax was paid up to the 
date of the said regular assessment shall be payable by 
the assessee upon the amount by which the tax so paid 
falls short of the said eighty per cent. : 

Provided that where a provisional assessment is 
made under Section 23 B, interest shall be calculated in 
accordance with the foregoing provision up to the date 
on which the tax as provisionally assessed is paid, and 
thereafter interest shall be calculated at the rate .afore¬ 
said on the amount by which the tax as so assessed (in 
so far as it relates to income to which the provisions of 
section 18 do not apply) falls short of the said eighty per 
cent : 

Provided also that, where, as a result of an appeal 
under section 31 or section 33 or of a revision under 
section 33 A or of a reference to the High Court under 
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section 66, the amount on which the interest was payable 
under this sub-section has been reduced the interest shall 
be reduced accordingly and the excess interest paid, if 
any, shall be refunded together with the amount of 
income-tax that is refundable : 

Provided further that where a business, profession 
or vocation is newly set up and is assessable on the in¬ 
come, profits and gains of its first previous year in the 
financial year following that in which it is set up, the 
interest payable shall be computed from the 1st day «f 
April of the said finacial year. 

(7) Where, on making the regular assessmet, the 
Iiicome-tax Officer finds that any assessee has — 

(a) under sub-section (2) or under sub-section (3) 
underestimated the tax payable by him and thereby 
reduced the amount payable in any of the first three instab 
ments, or 

(b) under sub-section (4) wrongly deferred the 
payment of tax on a part of his income, 

fife may direct that the assessee shall pay simple interest 
at six per cent, per annum, in the case referred to in 
clause (a) for the period during which the payment wa* 
deficient on the difference between the amount paid in 
£ach such imstalment and the amount which should have 
bfcen paid having regard to the aggregate tax actually 
phid under this section during the year, and in the case 
referred to in clause (b) for the period during which the 
payment of tax was wrongly deferred on the amount of 
\frhich the payment was so deferred : 
j Provided that for the purposes of this sub-section 
any instalment due before the expiry of six months from 
the'commencement of the previous year in respect of 
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which it is to be paid shall be deemed to have become 
due fifteen days after the expiry of the said six months. 

(8) Where, on making the regular assessment, the 
Income-tax Oficer finds that no payment of tax has been 
made in accordance with the foregoing provisions of this 
section, interest calculated in the manner laid down in 
sub-section (6) shall be added to the tax as determined 
on the basis of the regular assessment. 

(9) If the Income-tax Officer, in the course of any 
proceedings in connection with the regular assessment, is 
satisfied that any assessee— 

(a) has furnished under sub-section (2) or sub¬ 
section (3) estimates of the tax payable by him which he 
knew or had reason to believe to be untrue, or 

(b) has without reasonable cause failed to comply 
with the provisions of sub-section (3). 

the assessee shall be deemed, in the case referred to in 
claus“ (a), to have deliberately furnished inaccurate parti¬ 
culars of his income, and in the case referred to in clause 
(b), to have failed to furnish the return of his total in¬ 
come; and the provisions of sectioi 23, so far as may be, 
shall apply accordingly: 

Provided that the amount of penalty leviable shall 
in the case referred to in clause (a), be a sum not ex’- 
ceeding one-and-a-half times the amount by which the 
tax actually paid during the year under the provisions pf 
this section falls short of the tax that should have been 
paid by the assessee under sub-section (1) or eighty per 
cent, of the tax determined on the basis of the regular 
assessment as modified in the manner provided in sub¬ 
section (-6), whichever is the less, and, in the case referred 
to in clause (b), one-and-a half times the said eighty per 
cent. 
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(10) (a) If any assessee doss not pay on the speci¬ 
fied dates any instalment of tax that he is required to pay 
under sub-section (1) and doss not, before the date on 
which any such instalment as is not paid becomes due, send 
under sub-section (2) an estimate or a revised estimate of the 
tax payable by him, he shall be deemed to be an assessee 
in default in respect of such instalment or instalments 

(b) If any assessee has sent under sub-section (2) 
or sub-section (3) an estimate or a revised estimate of the 
tax payable by him, but does not pay any instalment in 
accordance therewith on the date or dates specified in 
sub-section (1), he shall be deemed to be an assessee in 
default in respect of such instalment or instalments; 

Provided that the assessee shall not, under clause (a) 
or (b), be deemed to be in default in respect of any 
amount of which the payment is deferred under sub¬ 
section (4) until after the date communicated by him to 
the Income-tax Officer under that sub-section. 

(11) Any sum other than a penalty or interest paid 
by or recovered from an assessee in pursuance of the pro¬ 
visions of this section shall be treated as a payment of tax 
in respect of the income of the. period which would be the 
previous year for an assessment for the financial year next 
following the year in which it was payable and credit 
therefor shall be given to the assessee in the regular 
assessment. 

(12) Any income chargeable under the head “capi¬ 
tal gains” shall not be taken into account for any of the 
purposes of this section. 

According to the provisions of the Indian Inoome-Tax Act 
1918, tax was paid by all assessees on their income during the 
nme financial .year in which the income accrued, arose or wm 
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received. A provisional assessment was made on the basis of 
estimate of the total income of the assessee for that year and 
was finalized after the olose of the year when the actual income 
was known. Side by side with the finalising of the assessment 
of the previous year provisional assessemt for the next year 
was made, and this process was repeated every year 

This method was changed by the present Act of 19-2, 
according to which tax is charged for the current financial 
year on the basis of the income of the assesses during the pre- 
vious year. This new system saved the Income-tax Depart¬ 
ment of a large amount of unnecessary work of first making a 
provisional assessment and then adjusting the same next year 
on the basis of actual income. According to the present system 
tax is nob charged from an assessee in the first year of his 
getting a taxable income. On the other hand in the last year 
of his getting an inconm which is more than the minimum 
chargeable to tax he shall have to pay tax either twice or till 
one year after that year. 

Indian Income-Tax (Amendment) Act, 1944, introduced the 
new section 18A which lays down a scheme, for advance payment 
of tax by all assessees whose total income liable to tax 
(but not liable to deduction of tax at source under section 18) 
exceeds Rs. 6, () 00. This section has been framed on the 
same lines as the section in respect of "Pay As You Earn” 
method in English Income-tax Act. There are two diatipet 
advantages of such a scheme—fi) The Government is able to 
get money earlier, and (in The Government gets tax as the 
assessee earns the income and is thus saved from the risk of losi 
of tax due to assessee’s inability to pay on account of sub¬ 
sequent losses etc. ! 

» According to the provisions of this section the Income 
tax Officer may, on or after the first day of April in each 
financial year, by order in writing require an assessee to pay 
income tax and super-tax, in advance, on his estimated income 
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for the year, other than the income on which tax is deducted 
at source under the provisions of Section 18. The tax is to be 
paid in four equal quarterly instalments—on the 15th June, 15th 
Septmber, 15th December and 15th Maroh. The income for 
this purpose shall be estimated on the basis of his total income 
of the latent previous year in respect of which he has been 
assessed, and the rates at which tax will be calculated will be 
the rates in force for the financial year in which he is required 
to pay. If due to certain reasons the income-tax Officer is not 
able to give the above notice in time, and therefore, one oi 
more dates of the quarterly payments have passed, the whola 
amount of tax will be payable by the assesses in equal inst&l 
ments on the dates of quarterly payments falling after the 
service of the notice. If the notice is served after the 15th of 
December, the whole amount will be payable in one single 
instalment on 15th March. 

Next year a regular assessment shall bo made according 
to provisions of section 23 in respect of this year's income and 
the amount of tax paid in advance shall be adjusted. On the 
instalments of tax paid in advance under this section simple 
interest at 2 per cent, is allowed by the Government to th6 
assesses from the dates of their payments to the date of regular 
assessment- 

If any time before the payment of the last instalment an 
assessee feels that his income during the current financial year 
is likely to be less than his income as per his laBt completed 
assessment, and, therefore the amount of tax which he is 
required to pay by the Income-tax Officer under Section 18A 
(1) is more than the tax which will ultimately be due from bin* 
in respect of the income of this year, he can make his own 
estimate of the income and pay, or adjust, tax accordingly. In 
such a case he is required bo send to the Income tax Officer in 
prescribed form a copy of his estimate. 

If on the basis of his own estimate an assessee pays no 
tax, in advance, in respect of the current year, or the aggregate 
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amount of tax paid by him falls short of 80 per cent, of the 
actual tax determined on regular assessment (excluding any 
difference due to the tix on income which was liable to deduc¬ 
tion of tax at source and any difference due to changes in 
the rates of tax) he will be required to pay simple interest at 
6 per cent, per annum from 1st, January in the financial yeir 
in which the tax was paid to the date of regular assessment, 
on the amount bv which tax paid falls short of the 80 per cent. 
If on his own estimate an assessee pays less amount of tax in 
the first three instalment and he adjusts the deficieny in 
the last instalment he may be required by the Income tax 
Officer to pay simple interest at 6 per cent, per annum on the 
amounts by which the earlier payments were deficient and for 
the period for which they remained deficient. 

Penalties .—In addition to the penal interest an assessee 
may be required by the Income-tax Officer to pay a penalty 
also if in the course of regular assessment he is satisfied that 
the assessee knowingly submitted a wrong estimate of his income 
with a view to avoid payment in advance of whole or part of 
tax due from him under Section 18 A. The amount of penalty 
may be one and a half times the amount by which the tax 
actually paid falls short of the amount of tax that he is requir¬ 
ed to pay under section 18 A (1) or 80 per cent, of the tax 
determined on regular assessment, whichever is less. The 
penal interest is charged with the object that the assessee 
should be careful in making his own estimate of income and 
further penalty is imposed if he deliberately makes a falls esti¬ 
mate. 



SECTION 19 

PAYMENT IN OTHER CASES 

In the cases of Income in respect of which provision 
is not made under section 18 for cluduction of income- 
tax at the time of payment, and in any case where in¬ 
come-tax has not been deducted in accordance with the 
provisions ef section 18, income-tax shall be payable by 
the assessee direct. 

In all cages where provision ia not made for deduction of 
tax at source under section 18, the tax shall be payable by the 
assessee direct. 


SECTION 19A 

SUPPLY OF INFORMATION REGARDING DIVIDENDS. 

The principal officer of every company which is an 
Indian company or a company which has made such 
effective arrangements as may be prescribed for the dec¬ 
laration and payment of dividends in the taxable terri¬ 
tories shall, on or before fifteenth day of June in each 
year, furnish to the prescribed officer a return in the 
prescribed form and verified in the prescribed manner of 
the names and of the addresses, as entered in the register 
of share holders maintained by the company, of the share¬ 
holders to whom a dividend or aggregate dividends , ex¬ 
ceeding such amount as may be prescribed in this behalf 
has or have been distributed during the preceding year and 
of the amount so distributed to each such shareholder. 
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The object of this section is to provide information to the 
Income-tax Department so that shareholders, and particularly 
non-resident share holders, may not escape super-tax on divi¬ 
dends received by them. Failure to furnish this return is an 
offence punishable under section 51, and making false state¬ 
ment in the verification is an offence punishable under 
Hection 52. 

Rule 42 of the Income-tax Rules lays down that a return 
shall be furnished by the Principal officer of a company under 
section 19 A in respect of a dividend or aggregate dividends if 
the amount thereof exceeds one rupee in the case of a share¬ 
holder which is a company and in respect of a dividend or 
aggregate dividends if the amount thereof exceeds Rs. 5,000 
in the case of any other shareholder. 


SECTION 20 

CERTIFICATE BY COMPANY TO SHAREHOLDERS 
RECEIVING DIVIDEND 

The principal officer of every company shall at the 
time of distribution of dividends, furnish to every person 
receiving a dividend a certificate to the effect that the 
company has paid or will pay income-tax on the profits 
which are being distributed, and specifying such other 
particulars as may be prescribed. 

Benefit of the proportionate amount of income-tax paid 
by a company (at the maximum rate) is given to each share¬ 
holder in his individual assessment. In order that the share¬ 
holder may claim this amount in his assessment a certificate 
must be granted by every company to its shareholders. 



SECTION 20A 

SUPPLY OF INFORMATION REGARDING INTEREST 

The person responsible for paying any interest not 
being “Interest on securities” shall, on or before the fif¬ 
teenth day of June in each year, furnish to the prescribed 
officer a return in the prescribed form and verified in 
the prescribed manner of the names and addresses of all 
persons to whom during the previous financial year he 
has paid interest or aggregate interest exceeding such 
amount not being less than four hundred rupees as may 
be prescribed in this behalf, together with the amount 
paid to each such person. 

As in Section 19 A, bo in this Section the object is to pro¬ 
vide information to the Income-tax Department indirectly so 
that reoepients of interest may not escape tax on such receipts. 
Failure to comply with the requirements of this section is punish¬ 
able under section SI and making of false statement is pun- 
ishabla under section 52. 


SECTION 21 

ANNUAL RETURN 

The prescribed person in the case of every Govern¬ 
ment office, and the principal officer or the prescribed 
person in the case of every local authority, company or 
other public body or association, and every private em¬ 
ployer shall prepare, and, within thirty days from the 
31st day of March in each year, rM;V-- » rause to be 
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delivered to the Income-tax Officer in the prescribed 
form and verified in the prescribed manner a return in 
writing showing - 

(a) the name and, so far as it is known, the address, 
of every person who was receiving on the said 31st day of 
March or has received or to whom was due during the 
year ending on that day, from the authority, company, 
body, association or private employer, as the case may be 
any income chargeable under the head “salaries” of such 
amount as may be prescribed; 

(b) the amount of the income so received or so due 
by caca such person, and the time or times at which 
the same was paid or due, as the case may be; 

(c) the amount deducted in respect of income-tax 
and super-tax from the income of each person. 

The object of this section is to furnish to Income-tax 
Officer return of all employees who during the period of 12 
months ending on the preceding 31 March were in receipt of an 
amount of salary which, together with the amount of salary due 
for but not paiu in the year, is not lesi than Rs. 1,600, so that 
the employees whose salary income, together with other income, 
if any, is more than the maximum amount which i* exempt 
from tax may not escape payment of tax. The return must be 
prepared in prescribed form and verified in the prescribed 
manner and must be delivered before the 1st of May. Failure 
to furnish this return is punishable under section 51 (c) of the 
Act. Any false statement made in the verification is an offence 
punishable under section 52. 



SECTION 22 


RETURN OF INCOME 

(1) The Income-tax Officer shall, on or before the 
1st day of May in each year, give notice, by publication 
in the press and by publication in the prescribed manner, 
requiring every person whose total income during the 
previous year exceeded the maximum amount which is 
not chargeable to income-tax to furnish, within such 
period not being less than sixty days as may be specified 
in the notice, a return, in the prescribed form and verified 
in the prescribed manner, setting forth (along with such 
other particulars as may be required by the notice) his 
total income and total world income during that year: 

Provided that the Income-tax Officer may in his 
discretion extend the date for the delivery of the return in 
the case of any person or class of persons. 

( 2 ) In the case of any person whose total income is 
in the Income-tax Officer’s opinion, of such an amount as 
to render such person liable to income-tax, the Income- 
tax Officer may serve a notice upon him requiring him to 
furnish, Within such period, not being less than thirty days, 
as may be specified in the notice, a return in the pres¬ 
cribed form and verified in the prescribed manner setting 
forth (along with such other particulars as may be pro¬ 
vided for in the notice) his total income and total world 
income during the previous year: 

Provided that the Income-tax Officer may in his 
discretion extend the date for the delivery of the return. 

(3) If any person has not furnished a return within 
the time allowed by or under sub-section (1) pr sub-sec- 



264 


INCOME-TAX LAW AND ACCOUNTS [SEC. 22 

tion (2), or having furnished a return under either of 
those sub-sections, discovers any omission or wrong state¬ 
ment therein, he may furnish a return or a revised return, 
as the case may be, at any time before the assessment is 
made. 

(4) The Income-tax Officer may serve on any 
person who has made a return under sub-section (l) or 
upon whom a notice has been served under sub-section 
(2) a notice requiring him, on a date to be therein speci¬ 
fied, to produce, or cause to be produced, such accounts 
or documents as the Income-tax Officer may require: 

Provided that the Income-tax Officer shall not 
require the production of any accounts relating to a 
period more than three years prior to the previous year. 

(5) The prescribed form of the returns referred to 
in sub-sections (1) and (2) shall, in the case of an assessee 
engaged in any business, profession or vocation, require 
him to furnish particulars of the location and style of the 
principal place wherein he carries on the business, pro¬ 
fession or vocation and of any branches thereof, the 
names and addresses of his partners, if any, in such busi¬ 
ness, profession or vocation and the extent of the share of 
assessee and the shares of all such partners in the profits 
of the business, profession or vocation and any branches 
thereof. 

Before the Indian Income-tax (Amendment) Act, 1939, 
came in force, the Income-tax Officer was required to give notice 
to each such person, in his jurisdiction, whom he thought had 
a taxable income in the previous year. The persons selected 
for serving the notice used to be— 

(1) all those who were assessed to income-tax in the 
previous year; and 

(ii) all such other persons who, in his opinion, had earned 
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in the previous year an amount of income which 
rendered them liable to tax. 

The persons on whom notice was served were required to 
send, within a specified period of time (not being less than 
thirty days), to the Income-tax Officer, a return of their, 
‘total income’ and ‘total world income’ during the previous 
year. In this way the responsibility of asking people to pay tax 
was that of the income-tax Officer and the persons who earned 
the income had no responsibility to give information about 
their income to the Income-tax Officer. The result was that a 
number of people whose income did not come to the knowledge 
of the Income-tax Officer used to escape tax and continued to 
do ao year after year. 

In order to get over this loss of levenue to the Govern¬ 
ment sub section (1) of this section provides for a public 
notice to be given by the Income-tax Officer requiring 
every person whose total income during the previous year 
exceeded the maximum amount which is exempt from payment 
of income-tax, to apply to him for- a copy of form of 
return of income l free of cost), to complete the form and 
submit it to him within the prescribed period of time, being 
not less than 60 days. The notice must b3 given on or before 
1st May each year by publication in the press as also by publi¬ 
cation in the prescribed manner. According to the provisions 
of Rule 18 of the Income-tax rules a notice must be affixed to 
the notice board of the Income-tax Officer’s office and of as 
many of the following offices or Courts situated within the 
Income-tax Officer’s jurisdiction as may be practicable 

1. All Head Post Offices and sub-Post Offices; 

2. Courts of the District Judges, Subordinate Judges, 
Civil Judges and District Munsifs ; 

3. Offices of the District Collectors, Deputy Commis¬ 
sioners, Divisional and Sub-Divisional Officers, Tahsildars, 
Mamlatdars and Mukhtiarkars. 
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The public notice be to given under this sub section should 
be in the form as laid down by Rule 18A of the Income tax 
Rules. 

The effect of this public notice is that the responsibility 
is shifted from the Income-tax Officer to individual persons to 
find out for themselves whether they have a taxable income and 
if so to make return of their income accordingly. A person 
who without any reasonable cause fails to make a return in 
response to public notice is liable to penalty under Section 28. 

Notwithstanding the obligation of every person whose 
total income is liable to tax to make a return of his income as 
provided by sub section (1) of section 22, the Income-tax Officer 
may serve on any person, whose total income in his opinion, is 
of such an amount as would render him liable to income-tax, a 
notice calling upon him to render a return of his total income 
and total world income. 

When a person has been served with an individual notice 
he must file a return of his income even though his taxable in¬ 
come is below the taxable limit. Penalties for non compliance 
with the individual notice are :— 

(i) If the income is below the minimum amount liable 
to income-tax—penalty not exceeding Rs. 25; 

(ii) If the income is equal to, or more than, the minimum 
taxable amount—penalty in addition to the amount 
of income tax and super-tax, if any, payable by him* 
will be a sum not exceeding one-ajjd-a-half times that 
amount. 

If a registered firm fails to make a return under section 
22 (2) the Income-tax Officer may cancel the registration of 
the firm. 

Sub- section (3) of this Section provides that a person who 
fails to make a return within the time specified in the notice, may 
do so any time before the assessment is made; or if after making 
the return he discovers that a mistake has been committed 
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in preparing the return filed by him he may file a revised return. 
This provision, of course, does not mean that he will avoid 
penalty for non-compliance with the requirements of sub-section 
1 1) or (2) within the specified lime. The advantage to him will 
be that his assessment will not be made under Section 23 (4) 
(Best Judgement Assessment) as would otherwise be done. 

The Income tax Officer is empowered to call upon any 
person who has made a return under section 22 (1), or on 
v\hom a notice under Section 22 (2 j has been served, to produce 
such accounts or documents: as he may require. The Income- 
tax Officer cannot ask an assesses to produce books of accounts 
going back for n period of more ihan three years prior to the 
“previous year” on the profits of which the assessment is based 
While tha Imonie tax Officer has power to call for production 
of accounts and documents he has no power to compel the 
assessee to produce them. He cannot enter the premises of the 
assess* e to inspect the accounts by force and if he does so the 
ttsseasce c an turn him out. 

In the return of income of a business, profession or voca- 
v tion the information regarding the place of business, names and 
addiesses of partners, if any, and share of each partner in the 
profits must also be given. 



SECTION 23 


ASSESSMENT 

(1) If the Income-tax Officer is satisfied without 
requiring the presence of the assessee or the production 
by him of any evidence that a return made under Section 
22 is correct and complete, he shall assess the total in¬ 
come of the assessee, and shall determine the sum payable 
by him on the basis of such return. 

(2) If the Income-tax Officer is not satisfied with¬ 
out requiring the presence of the person who made the 
return or the production of evidence that a return made 
under section 22 is correct and complete, he shall serve 
on such person a notice requiring him, on a date to be 
therein specified, either to attend at the Income-tax Offi¬ 
cer’s office or to produce, or to cause to be there pro¬ 
duced, any evidence on which such person may rely in 
support of the return. 

(3) On the day specified in the notice issued under 
sub-section (2) or as soon afterwards as may be, the 
Income tax Officer, after hearing such evidence as such 
person may produce and such other evidence as the 
Income-tax Officer may require, on specified points, shall, 
by an order in writing, assess the total income of the 
assessee, and determine the sum payable by him on the 
basis of such assessment. 

(4) If any person fails to make the return required 
by any notice given under sub-section (2) of Section 22 
and has not made a return or a revised return 
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under sub-section (3) of the same section or fails to com¬ 
ply with all the terms of a notice issued under sub-section 
(4) of the same section or, having made a return, fails to 
comply with all the terms of a notice issued under sub¬ 
section (2) of this section, the Income-tax Officer shall 
make the assessment to the best of his judgment and 
determine the sum payable by the assessee on the basis of 
such assessment and, in the case of a firm, may refuse to 
register it or may cancel its registration if it is already 
registered. 

Provided that the registration of a firm shall not. be 
cancelled until fourteen days have elapsed from the issue 
of a notice by the Income-tax Officer to the firm intimat¬ 
ing his intention to cancel its registration. 

(5) Noiwithstaading anything contained in the fore¬ 
going sub-sections, when the assessee is a firm and the total 
income of the firm has been assessed under sub-section (1), 
sub-section (3) or sub-section (4), as the case may be,— 

(a) in the case of a registered firm, the sum pay¬ 
able by the firm itself shall not be determined but the 
total income of each partner of the firm, including therein 
his share of its income, profits and gains of the previous 
year, shall be assessed and the sum payable by him on 
the basis of such assessment shall be determined: 

Provided that if such share of any partner is a loss 
it shall be set off against his other income or carried for- 
ward and set off in accordance with the provisions of 
section 24: 

Provided further that when any of such partners is 
a person not resident in the taxable territories, his share 
of the income, profits and gains of the firm shall be assess¬ 
ed on the firm at the rates which would be applicable if 
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it were assessed on him personally, and the sum so deter¬ 
mined as payable shall be paid by the firm; 

Provided also that if at the time of assessment of 
any partner of a registered firm, the Income-tax Officer is 
of opinion that the partner is residing in Pakistan, the 
partner’s share of the income, profits and gains of the 
firm shall be assessed on the firm in Lhe manner laid 
down in the preceding proviso and the sum so determined 
as payable shall be paid by the firm; and 

(b) in the case of an unregistered firm, the Income- 
tax Officer may instead of determining the sum payable 
by the firm itself proceed in the manner laid down in 
clause (a) as applicable to a registered firm, if, in his 
opinion, the aggregate amount of the tax including super¬ 
tax, if any, payable by the partners under such procedure 
would be greater than the aggregate amount which would 
be payable by the firm and the partners individually if 
the firm were assessed as an unregistered firm. 

(6) Whenever the Income-tax Officer makes a 
determination in accordance with the provisions of sub¬ 
section (5), he shall notify to the firm by an order in 
.vriting the amount of the total income on which the 
determination has been based and the appointment there¬ 
of between the several partners. 

The word assessment in Income tax Law has been used at 
some places only for co nputatiou of income, while at others for 
computati m of tax liability of the assesaee. In certain cases 
the word has been used even for the whole procedure for im¬ 
posing tax liability. 

If the Income tax Officer is satisfied that the return filed 
by the assessee is complete and correot he may not ask for the 
personal presence of the assessee or for production by him of 
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any document? or accounts and may proceed to make the assess¬ 
ment and determine the tax payable by the assessee 

If on the other hand the Income-tax Officer is not satis¬ 
fied with the return as filed by the assessee he may issue a 
notioe requiring the assessee to atiend his office on a specified 
date and time and to produce evidence in support of his return. 
After examination of accounts and records and after hearing 
evidence in support of the return, if any, the Income tax Officer 
should assess the total income of the issessee and determine the 
amount of tax payable by him. 

Best Judgment Assessment. —According to the provisions of 
sub-section (4) of this section the Income-tax Officer is empowered 
to make assessment to the best of his judgment in the following 
cases: — 

(i) Where the assessee has failed to make return of his 
income as required by individual notice under Section 
22 (2) or has not made a return or revised return 
under Section 22 (3); 

(ii) Where he has failed to produce account., 
by notice under Section 22 (4); and 

(iii) Where he has failed to attend the office of the Income- 
tax Officer or fails to produce evidence in support of 
the return filed by him, as required by notice under 
Section 23 (2) 

In above cases, in the case of a firm, the Income-tax 
Officer may refuse to register it or may cancel its registration 
if it is already registered. 

Best Judgment Assessment should not be made with a 
view to punish the assessee for non-compliance with the Income- 
tax Officer’s orders. It should not be arbitrary. It must be 
based on reason and justice. In making the assessment the 
Income tax Officer must take into consideration all facts and 
material on record before him. 

If it can be proved that the 'Best Judgment Assessment* 
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was made without an honest exercise of judgment the Commis¬ 
sioner of Income-tax may revise or review the judgment under 
the provisions of Section 33. If within one month of the issue 
of notice of demand based on ‘Best Judgment Assessment’ the 
assesses applies to the Income- tax Officer and satisfies him that 
by reasonable causes he was prevented from complying with the 
requirements of the notice, for non-compliance of which ‘Best 
Judgment Assessment’ was attracted, the Income-tax Officer 
should cancel the assessment and proceed to make a fresh 
assessment (Sec. 27). Under Section 30 an assessee can file an 
appeal to the Appellate Assistant Commissioner against the 
1 Best Judgment Assessment’. A reference can also be made to 
the High Court. 

Assessment of registered firms: sub-sec . (5).—While an un¬ 
registered firm is assessed like an individual and tax due on its 
income is determined and recovered from the firm, in the case 
of a registered firm, or an unregistered firm treated as registered, 
the total income is assessed on the firm but tax on the income 
is not payable by the firm. The amount of income is divided 
between the partners and each partner’s share is taxed in his 
hands along with his separate income. If share of profit of any 
partner in the firm is a loss it shall first be set off against his 
other income in the same year and then any unset off portion 
will be carried forward and set off against his share of profit from 
the same business in future years in accordance with the provi¬ 
sions of Section 24, Where one or more of the partners of a 
registered firm are non-residents in taxable territories, tax on 
their share of partnership profits is assessed on the firm and 
charged from it. The firm while paying their shares of profit to 
non-residents can deduct the amount of tax paid by it on their 
behalf. 

Assessment Proceedings 

Section 22 (1) provides for a public notice to be given by 
every Income-tax Officer to all assessees in his jurisdiction direct¬ 
ing them to get from his office a form of return of income, to 
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complete the game and to return it to him within a prescribed 
period of time. Notwithstanding the above notice the Income- 
tax Officer may. and in practice he actually does, serve indivi 
dual notice [under section 22 (2)] on all such persons who in his 
opinion have a taxable income, asking them to render a return 
of their total income and total world income on the form sent 
alone: with the notice. 

If any person fails to furnish the return within the time 
allowed, or having furnished the return discovers that some 
mistake has been commute 1 by him m liking it he may furnish 
a return or a revised return, as the case may be. any time be¬ 
fore the assessment is made This will sxve the assessee from 
the operation of the ‘be^t juuig mmt assessment* under Section 
23 (4), but will not save him from the penalty for failing 
to submit the return in time or submitting a false return 
originally. 

On receipt of tin* icturn of income from the assessee either 
in compliance with notice under So tion 22 (1) or 22 (2) the 
Income-tax Officer, if lm considers necessary, may serve notice 
upon the ass^sseo nod i r Section 22 (4) requiring him to produce 
such accounts or documents as he may think necessary. If he 
is satisfied that the return is correctly prepared and no further 
information in connection therewith was needed he makes an 
assessment, which may be called a 'regular assessment’ by 
computing the taxable income and determing the amount of 
tax pavable by, or refundable to, the assessee. On the other 
hand if the income-tax Officer is not satisfied with the informa¬ 
tion given in the return and feels that the presence of the 
assessee or production of evidence in support of the return was 
necessary he in'iy serve notice on him under Section 23 (2) 
requiring him to attend his office or to produce or cause to be 
produced evidenc in support of the return. The assessee may 
attend the Income-tax Officer’s court personally or he may send 
his duly authorised agent. If the Income-tax Officer wishes 
thittbe assesses should attend personally he should issue a 
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notioe to him under Section 37 of the Income-tax Act. 

If— 

d) the person fails to make the return in compliance 
with notice given to him under Section 22 (2), and 
has not made a return or revised return under Section 
22 (3), or 

(ii) he fails to comply with all the terms ot notice issued 
under Section 22 (4), or 

(iii) having made a return he fails to comply with all the 
terms of notice issued under Section 22 (2), 

the Income-tax Officer has no complete and Satisfactory 
data before him on the basis of which he can proceed to make a 
regular assessment, and, therefore, makes a 'best judgment 
assessment 1 as provided by sub-section 4) cf Section 23, and 
issues a notice of demand under Section 29. In the case ot 
a firm the Income-tax Officer may refuse to register it or may 
cancel its registration if it is already registered. 

The ‘best judgment assessment* though of necessity should 
be arbitrary at least to some extent, the Income-tax Officer, 
as far as it Jay in his power, should be just and fair in making 
it. In making guess of assessee’s income he must aot honestly 
and must utilize all knowledge and information in his possession 
and all the material on record before him. Because the assessee 
did not, or could not, comply with his orders regarding filing 
of return or suppling of information asked for, he should not 
feel annoyed and should not be vindictive. The object of the 
best judgment assessment should not be to punish the assessee. 

If in making best judgment assessment the Income-tax 
Officer does not exercise necessary care and skill or if he acts 
dishonestly the Commissioner of Income-tax has power under 
Section 33 of the Act to revise or review the assessment. If 
within one month of the issue of notice of demand, based on 
best judgment assessment, the assessee applies to the Income- 
tax Officer and satisfies him that by reasonable causes he waa 
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prevented from complying with the requirements of the notice, 
for non-compliance of which the best judgment assessment was 
attracted, the Income-tax Officer should cancel the assessment 
and should proceed to make a fresh assessment (kSection 27). 
Under Section 30 an assessee can appeal to the Appellate 
Assistant Commissioner against the best judgement assessment. 

Section 23B provides that any time after the receipt of 
return from an assessee (and pending the regular assessment) 
the Income tax Officer may make a Provisional Assessment in 
a summary manner on the basis of his return. Under section 
24-A the Income-tax Officer may make, at short notice, Emerg¬ 
ency Assessment of persons who are likely to leave the country 
without intending to return. The assessment is made in respect 
of current year or part of the current year (up to the probable 
date of hO departure) in addition to the assessments of the 
previous year or years in respect of which he has not already 
been assessed in the usual course. 

Under section 3 of the Indian Income Tax Act the income 
of every individual, Hindu undivided family, company and 
local authority, and of every firm and other association of per¬ 
sons or the partners of the firm or members of the association 
individually is assessable to income-tax. 

Aisessmtnt of individuals —An individual means a single 
person or a human being. Every individual is assessd separa¬ 
tely in his personal capacity even though he happens to be a 
member of other unit or units subject to tax, such as a share¬ 
holder in a company, a partner in a firm, a member of a Hindu 
undivided family oi of any other association of persons. All his 
incoin« whether earned individually or received as his share of 
incom: of other units (except from Hindu undivided familyj of 
which he is a member is included in his total income for tax 
purpeses. Share of income from Hindu undivided family whether 
taxec or not in the hands of the £ karta’ of the family is not taxed 
in thi hands of the individual member of the family nor it is 
included in his total income for rate purposes. Share of income 
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from unregistered firm or other association of persons which has 
already been taxed is exempt in the hands of the individual 
receivig it, but is included in his total income for rate purposes. 
Dividends received from companies (aftor being grossed up, if 
the profits of the company have been or will be taxed) aie 
included in the total income of the individual and taxed in his 
hands, but credit is given to him of the proportionate amount of 
tax paid by the company on hi^ share of dividends or in other 
words of the amount of difference between the ijross amount and 
the net amount of dividend. 

An individual is assessed to tax (both income-tax and 
super-tax) according to the rites of tax applicable during the 
current financial year and i^ granted earned income relief on all 
earned income included in his total income. 

According to the provisions of Section 24B an executor, 
administrator or other legal representative of a deceased person 
is treated as the assessee for the purpose of assessment on the 
income of the deceased poison. Section 40 provides for the 
assessment of guardians and trustees of minors, lunatics and 
idiots and agents of non-residents and Section 41 deals vith the 
liability of Courts of Wards, Administrators General, Official 
Trustees, Receivers and Managers appointed by Courts etc. 

Assessment of Hindu Undivided Families .—A Hindu 
undivided family is treated and taxed as a separate entity for 
income-tax purposes, and no account is taken of hov that 
income is distributed amongst the individual members when 
such individual members are assessed to income-tax or super¬ 
tax in respect of their separate income. This applies even in 
cases where the amount of income of the Hindu undivided 
family is below the taxable limit and has therefore, not been 
subjected to tax in the hands of the manager of the fimily. 

A person may be entitled to share in the family income as a 
member because of his right to family proprty on partition or 
his right to maintenance out of the family income. 

Where the income, profits and gains of a member )f an 
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undivided Hindu family consult of his personal earnings and 
acquisitions by his own exertions, they must bo troated as his 
personal income and not as joint family income, unless they 
flow from the employment in business or otherwise of the joint 
family property. 

Jain and Sikh undivided families are treated as Hindu 
undivided families, unless in anv particular case, the assessee 
claims that he should not be treated as such. Where such a 
claim is put forward it is for the assessee to prove the exig¬ 
ence of some Epecial custom or practice applicable to the funily 
in question which would justify its not being treated as a Hindu 
undivided family. 

The son of a Hindu (governed by any school of Hindu 
law) does not acquire by birth any interest in his father’s self' 
acquired property. In respect of the income of such property 
the father is to be assessed as an individual. 

In the case of Hindus not governed by the Dayabhaga law 
the son acquires by birth an interest in his father’s ancestral 
property and therefore after the birth of a son the income from 
ancestral property is to be assessed n - the income of a Hindu 
undivided family. According to the Davabhaga law, however, 
the son does not acquire by birth any interest in ancestral pro¬ 
perty; his rights arise for the first time on his father’s death. In 
the father’s lifo time, therefore, the income from ancestral pro¬ 
perty is to l)e assessed as the income of an individual unless 
the father himself is a member of a coparcenary, (i. e, the father 
himself inherited the ancestral property along with a brother). 

The income of a sole surviving male member of a Hindu 
undivided family governed by the Mitakshara law is to be 
assessed as his personal income if he has no son. The existance 
of a wife and daughter does not alter the position. Under the 
Dayabhaga law the position is different. According to that law 
a coparcenary is formed only when the inheritance opetis and 
there must be two or more male heirs before a coparcenary can 
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be formed. But if any of these male ooparcenars dies leaving 
surviving him a widow or a daughter that widow or daughter 
would be admitted into the coparcenary in the place 
of the deceased coparcenar. If, for example, a Hindu governed by 
Dayabhaga law dies leaving thiee sons A, B and C, the three 
sons A, B and C, inherit the property jointly and form a 
coparcenary (although each inherits a defined share) if before 
partitioning their shares, B dies leaving a widow BW, and C 
dies leaving a daughter CD, then A, BW and CD, will be members 
of the coparcenary originally formed bv A., B and C. It will 
thus be seen that the Dayabhaga law differs from the Mitakshara 
in admitting females into the coparcenary in certain circumstanc¬ 
es although they cannot originally form a coparcenary. A 
coparcenary is a FORTIORI a Hindu undivided family and the 
income from the coparcenary property will, according to the 
Dayabhaga law bo assessable as the income of a Hindu undivided 
family notwithstanding that such coparcenary consists of only 
one male member and one or more female members. 

The income from ancestral property of a Hindu (governed 
by any school of law) with no son but with a wife and / or 
daughters is assessable as the income of an individual. 

The amendment Act of 1948 extends the exemption to 
allowances paid to junior members by the holder of an impar¬ 
tible estate belonging to a Hindu undivided family provided the 
amounts paid are includible in his income and are not payable 
under a contractual or other obligation. In the latter case the 
amounts paid would b^ deductible from the income of the holder 
and would be chargeable in the hands of the member who receives 
the amounts. 

According to the provisions of Section 4 A (b) a Hindu 
undivided family is resident in the taxable territories unless the 
control and management of its affairs is situated wholly without 
the taxable territories, that is to say if part even of its control 
and management is done from within the taxable territories the 
family will be treated as resident It will be deemed to be 
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ordinarily resident in the taxable territories if its manager is 
ordinarily resident in the taxable territories. (Section 4B.) 

Life insurance premium paid by a Hindu undivided family 
to effect an insurance on the life of any male member of the 
family or the wife of any such member provided it does not 
exceed one-sixth of the total income or Rs. 12,000, whichever is 
less, is exempted from payment of tax. 

Assessment after Partition. 

If at the time of assessment a member of a Hindu family 
claims that the family has been divided and that he should be 
assessed individually in respect of his share of income of the 
familv, the Tncome-tax Officer should make an inquiry about it 
and if satisfied that partition has actually taken place should 
record an order to that effect. 

For further particulars in respect of assessment of Hindu 
undivided family after partition refer to Section 25A. 

Income of Impartible Estate. 

An impartible estate is one which cannot be partitioned 
between the several members of the family. According to Mitak- 
shara Law the eldest son inherits the property of his father and 
the income from that property is taxed in his hands in his 
absolute right and nob as the representative of Hindu undivided 
family. There have been conflicting decisions in the past with 
regard to taxation of income received by other members of family 
out of the income of the impartible estate. But by the income- 
tax (Amendment) Act 1948, it has finally been settled that no 
distinction should be made in respect of receipt by a member 
of an undivided family whether the property from which the 
income arises is partible or impartible bo that now junior members 
of a Hindu undivided family receiving allowances out of income 
of impartible property of the family can claim exemption under 
Section 14 (1) in the same way as members of other undivided 

family can claim. 

Assessment of Firms. 

Firm here means a partnership firm as defined by the 
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Indian I artnership Act, 1932; [refer clause (6B) of Section 2]. 

In order to lorm a legal partnership for the purposes of 
Income-tax low there must be an agreement entered into bet¬ 
ween the persons who decide to bo partners, the agree¬ 
ment mint be to share profits of the business and the business 
must be carried on by all the partners or by some of them acting 
as agents of all Members of Hindu undivided family carrying 
on a family business do not form a partnership. In the same 
way jos.it owners of property (taxable under Section 9) are not 
regarded as partners m a firm. A person, merely on the 
ground that he shares in the profits of a business (even though 
his sin,'i* depends on e lining oi profits by the firm and varies 
with it i amount > cat)not he t routed as partner whatever may 
be the consider ition for sii irin^ in the profits—it miy be that 
he has advance l money to the firm as loan and in lieu of inter¬ 
est receives a share of the profits, or he renders some service to 
the firm ,*s an ngmt or convassor, or has transferred his good¬ 
will to the firm. A widow or a minor child receivdng an annuity 
out of the profits of a firm in which the husband of the widow 
or father of the child was a partner or an employee, does not 
become partner in the firm. 

A minor child is incompetent to enter into any contract 
and, therefore, legally he cannot be a partner in a firm but he 
can be admitted to the benefits of the partnership by the con¬ 
sent of other partners. \ minor can, therefore, be a partner 
in a lirm only when there are at least two other partners. There 
cannot be a partnership between a minor child and another 
person who acts as guardian of the minor. A firm cannot 
legally enter into partnership with another firm or person or 
persons but oil account of certain special considerations such 
partners ups nr associations are formed anil the Inoome tax au- 
tboiifies cannot ignore them. A Hindu undivided family through 
its ‘karta’ can enter into partnership with others, but the ‘karta’ 
of the family in his individual capacity, cannot enter into 
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partnership with the family. 

For the purposes of income-tax a firm may be a register¬ 
ed firm (as per the provisions of Section 26A) or it may be an 
unregistered firm. The methods of taxing the two classes of 
firms are different. 

Assessment of Unregistered Firms 

An unregistered firm is assessed, both in respect of in¬ 
come-tax and super-tax, just like an individual. No tax is 
payable by the firm if its total income is below the taxable 
limit. An unregistered firm is entitled to earned income relief 
in respect of earned income included in its total income. An 
unregistered firm can set off its loss under one head against its 
income under other heads and can also carry forward the unset 
off portion of business loss to be set off against income from the 
same business in future years under Section 24 (2). A partner 
of an unregistered firm, however, cannot set off his share of 
firm’s loss against his other income. 

When the profits of an unregistered firm are divided 
among its partners, the partners are not liable to pay tax on 
their shares of firm’s profit but the same must be included in 
their total income for the purpose of determining the rate at 
which they should pay tax on the rest of their income. If the 
total inoome of a partner (including his share of firm’s income) 
is below the taxable limit the partner will not be entitled to 
refund on his firm’s share of profit wnich has been subjected 
to tax in the hands of the firm. If the profit of an unregistered 
firm has not been taxed in hands of the firm because it is 
below the taxable limit each partner’s share in the profit of the 
firm will be inoluded in his total income and will be liable to 
tax in his hands. In such a case the partner will be entitled 
to earned income relief if he has been actively engaged in the 
conduct of the business of the firm. 

When the business, profession or vocation carried on by a 
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firm has been discontinued or the firm has been dissolved every 
person who was, at the time of such discontinuance or dissolu¬ 
tion, a member of the firm is jointly and severally liable to any 
tax that may be due from the firm. 

Assessment of Registered Firms.— 

A registered firm itself is not required to pay tax (income- 
tax or super tax) on its profits. In the assessment proceedings of 
a registered firm the income-tax officer simply determines the 
taxable income in accordance with the provisions of Section 10. In 
computing taxable income of the firm any payments by way of 
interest, salary, commission or remuneration made by the firm to 
any of its partners are not allowed to be deducted from its gross 
profit, Section 10 (4) (d). The profit of the firm so computed is 
divided between the partners and each partner’s share of firm’s 
profits is taxed in his hands along with his other income. If tax 
assessed on a partner cannot be recovered from him the propor¬ 
tion of tax attributable to firm’s share of income, included in his 
total income, can be recovered from the firm. In ca«e there is a 
non-resident partner in a registered firm tax on non-resident part¬ 
ner’s share of firm’s profit is assessed on the finn itself and the 
rate of tax is the same as would be applicable if that income was 
assessed on the partner personally. 

Out of the profits of the firm as computed above the 
partners who are entitled to any interest on capital, salary, 
commission etc. are first alloted in respect thereof and then the 
balance of the amount is divided between them in their profit 
sharing proportions. The following illustration will make it 
clear:— 

Illustration: 

The Profit and Loss Account of the Registered firm of 
Messrs Ram, Shiam and Govind who share profit and loss in the 
proportion of 1/2, 1/3 and 1/6 respectively, is given below. 
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Profit and Loss Account. 




Rs. 

Sundry Trade expenses 


1,10,000 Gross Profit 

Interest on capital— 

Rs. 


Ram 

7,000 


Shiam 

5,000 


Govind 

••{,000 

15, t*00 

Salary to Shiam 


15,000 

Commission to Rrun 


:'0,000 

Net Profit— 



Ram 

75,000 


Shiam 

50,000 


Govind 

25,000 

1,50,000 



3,20,000 

The firm’s total i 

income 

anil each partner’s share 


be taxed in his hands alongtvildi his other income, will 
puted as follows:— 

Net profit as per Profit and Loss Account 


hoi* 1 -' Lees payments not allowed— Rs. 

Interest on partners’ capital 15 000 

Salary to one of the partners 15,000 

Commission to another partner 30,000 

Taxable profit of the firm 
Alternatively it may be calculated as 

follows:— Gross profit 3,20,000 

Less admissible expenses 1,10,000 

Taxable profits of the firm 2,10,000 ^ 


Distribution of profits among the partners— 



Ram 

Shiam 

Govind 


Rs. 

Rs. 

Rs. 

I nterest on capital 

7,000 

5,000 

3,000 

Salary to Shiam 
Commission to Ram 

30,000 

15,000 


Total 

37,000 

20,000 

3,000 

Share in profits 

75,000 

50 000 

25,000 

Total 

1,12,000 

70,000 

28,000 


Rs. 

3,20,000 


3,20,000 
in it, to 
be oom- 
Rs. 

1,50,000 


60,000 

2,10,000 


Total 

Rs. 

15,000 

15,000 

30,000 

60,000 

1, 50,000 

2 , 10,000 
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Loss of registered firms is divided between the partners. 
Each partner can set off his share of firm’s loss against his 
other income in that year and the unseb off balance.if any, can 
be carried forward as a business loss and can be set off against 
his share of profit of the same firm in future years—Section 
24 ( 2 :. 

If a partner is actively engaged in the conduct of the 
firms’s business he can claim earned income relief on his pro¬ 
portion of the profit. When a non-resident partner’s share 
of profit is assessed on the firm earned income relief can be 
granted provided the non-resident was actively engaged in the 
conduct of the firms business. 

If the Income-tax Officer comes to know that for the 
purpose of their income-tax returns the partners of a registered 
firm have divided the profit of the firm in a proportion other 
than their real profit sharing proportion so that any one or 
more of them have returned their income below the real amount, 
the Income-tax Officer can substitute correct amount of income 
of such partner or partners and assess them on such enhanced 
incomes, in addition he can impose penalty on these partners 
under Section 28 (2), and the other partners who have returned 
their income more than the real income cannot claim any 
adjustments in their assessments. 

Unregistered Firms Treated as Registered 

Some time it may be advantageous for the Partners that 
the firm of which they are members should remain unregistered. 
The amount of tax on the total income of the firm as 
(unregistered) comes to be less than the amount of tax the 
partners would be required to pay on their shares if the same 
are added to their individual income (as in the case of register¬ 
ed firm). This would happen when the total income of the 
individual partners is much higher than the total income of the 
firm. Section 23 (5) (b) of the Income-tax Act lays down that 
the Income-tax Officer may treat an unregistered firm as a 
registered one and tax it as such if in his opinion the aggregate 
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amount of tax including super-tax, if any, payable by the part¬ 
ners under such a procedure would be greater than the aggregate 
amount which would be payable by the firm and the partners 
individually if the firm uas assessed as an unregistered firm. 

For assessment of firms after ^hange in Constitution, if 
any, refer to Section 26, and for assessment of firms after 
business has been discontinued refer to Section 44. 

Assessment of Associations of Persons 

Association of persons means a group of persons. The 
persons who form the association may be individuals, firms, 
corporate bodies or undivided families. Two firms, a firm and 
an individual, a firm and an undivided family, an individual or 
a firm or an undivided family and a company, or other such 
combinations do not form partnerships. Such combinations are 
taxed as associations of persons. Co owners of property where 
their shares are defnite and ascertainable are not assessed as an 
association of persons but the share of each such person in the 
income from property is included in his total income and taxed 
in his hands Section 9 (3). 

j An association of persons is taxed, both in respect of 
income-tax and super-tax just like an individual. Share of 
income of each member of the association is dealt with in his 
individual assessment in the same way as share of profit of an 
unregistered firm is dealt within the assessment of a partner. 

The association is entitled to earned income relief in 
respect of all its earned income included in its total income and 
the members of the association are not entitled to it in respect 
of their share of profits of the association which is included in 
their total income for rate purposes only. 

When the business or an association has been discontinued 
or the association has been dissolved every person who was at the 
time of such discontinuance or dissolution a member of the 
association is jointly and severally liable to pay any tax that 
may be due from the association. 
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Assessment of Local Authorities 

A local authority is defined as a municipal committee, 
district board, body of port commissioners or other authority 
legally entitled to, or entrusted by the Government with the 
control or management of a municipal or local fund. 

Before the 1939 Arri^ndment of the Income-tax Act, no 
part of the income of a local authority was liable to income-tax. 
Since some local authorites are sometimes engaged in certain 
trading activities, by the Amendment Act of 1939 it is provided 
that such income of a local authority as is derived from trade 
or business carried on by it, so far as that income is not income 
arising from the supply of commodity or service within its own 
jurisdictional area, should be subjected to tax. Accordingly if a 
municipal board supplies water or electricity to persons living 
outside its jurisdictional area the income of such activities of the 
baord is liable fo tax. 

On all such income of a local authority income-tax and 
super ta^ are charged at rates as prescribed by the Finance Act 
of each year. The Finance Act of 1951 lays down the fo lowing 
rates:— 

Income-tax—rate four annas in the rupee plus sur-charge 
one-twentieth of the rate specified above. 

Super-tax—rate two and a half annas in the rupee plus 
sur-charge three pies in the rupee. 

Assessment of Companies 

A ‘company’ has been defined under section 2 (6) of the 
Indian Income-tax Act for which pp.il-13 of this Book may be 
referred. 

Residence of a company is determined according to the 
provisions of Section 4 A and 4 B. A company is resident if it is 
wholly controlled and managed from the taxable territories or if 
a major portion of its income actually arises in the taxable 
territories. In the case of a company distinction between 
‘resident’ and ‘ordinarily resident’ is not made. If a company is 
resident it is also ordinarily resident. 
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As regards assessment every company is assessed both to 
income-tax and super-tax. Super-tax in the case of a company 
is a corporation tax charged in view of special privileges granted 
to it in the form of corporate finance and limited liability. 
Super tax is not paid by a company on behalf of its share¬ 
holders (as is the case with regard of income-tax) and therefore 
it is not taken into consideration while computing the amount 
of super tax payable by an assessee on his total income which 
includes income from dividends. An assessee is not entitled to 
refund of super-tax paid by the company in respect of his 
dividend in case his total income is below the maximum amount 
which is exempt from payment of super-tax. Following are the 
distinctive features of assessment of companies in respect of 
income tax and super-tax:— 

(1) A company’s income is taxable irrespective of the 

, mount An individual is charged to income-tax only if his 
income is more than Rs. 3,600 and to super-tax if it is more than 
Rs. 25,000 whereas a company is charged to both income-tax 
and super-tax irrespective of the amount of its income. It will 
have to pay both income-tax and super-tax even if its income is 
Rs. 2,0 . 

(2) According to Finance Acts a company’s income is not 
taxed on 'slab system’. The entire income of a c unpany is taxed 
at a uniform rate of income-tax and super-tax. Following are 
the rates for the assessment of 1951-52 as fixed by the Finance 
Act of 1951:— 

Income-tax 

On whole of the total inoome at the rate of four annas 
in the rupee plus one-twentieth of the amount so worked out, 
as surcharge. Against the tax so calculated a rebate of one 
anna per rupee will be allowed on the undistributed profit 
lemaining after deducting from total income— 

(i) amount of any dividend (including dividends pay¬ 
able at fixed rate) declared in respect of the whole 
or part of the previous year, provided no order has 
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been made under sub-section (1) of Section 23-A; 

(ii) amount if any, exempt from income-tax; and 

(iii) seven annas in the rupee of the total income. 

Illustration (1) Rs, 

(i) Total income of a company 80,000 

(ii) Out of above, donations for approved charit¬ 


able purposes 4,000 

(iii) Dividend declared in respect of previous year 30,000 
Income-tax payable by the company will be worked out 


as follows:— 

Rs. 

Rs. 

Total income 


80,000 

Loss —(i) Dividends declared 

30,000 


(ii) Donations for charitable 



purposes 

4 000 


(iii) Seven annas per rupee of 



total income 

35,000 

69,000 

Undistributed profit on which rebate of Rs. 6 87/8/ 

- 

(at the rate of one anna per rupee) will be 

allowed 


11,000 

Income-tax on the total income of Rs. 80,001 . 

,. 

Rs. 

Tax at 4 annas per rupee Rs. 

20,000 


add one-twentieth surcharge 

1,000 

21,000 

Less rebate on undistributed profit 


687-8 

Less proportionate exemption on Rs. 4,000, 

Rs. 

20,312-8 

donations for charitable purposes 

Rs. 

1,015-10 

Income-tax payable 

Rs. 

19,296-14 


(2) If in the above illustration dividend declared is Rs. 
41,000, instead of Rs. 30 , 000 , there will be no balance of 
undistributed profit left after deducting from the total income 
of Rb. 80,000— 

(i) amount of dividend declared 41,000 

(ii) donations for charitable purposes 4,000 

and (iii i seven annas per rupee of total income 35,000 
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Income-tax payable will be worked out as follows :— Rs. 

Income tax on Rs. 80,000 at 4 annas per rupee 

plus one-twentieth surcharge 21,000 

Less proportionate exemption on Rs. 4,000 dona¬ 
tions for charitable purposes 1,050 

Rs. 19^950 


(3) If on the other hand the amount of dividend declar¬ 
ed in respect of 1 he previous year exceeds the total income 
minus seven annas in the rupee on the total income minus the 
amount, if any, exempt from income-tax, an additional income- 
tax will be charged which will be equal to the sum, if any, 
worked out as follows :— 

the amount at the rale of five annas in the rupee on the 
amount of excess di\idend minus the amount of tax actually 
borne by this amount included in the income of the previous 
year or years out of the undistributed portion of which the 
excess dividend has been paid. 

In the above illustration if the amount of dividend declar¬ 
ed is Rs. 50,000, the tax payable will be determined as follows:- 





Ra. 

Total income 



80,000 

Less (i) seven annas in the 

rupee on the 



above 

Rs. 35,000 



(ii) exempted income 

4,000 


39,000 



Rs. 

41,000 

Dividend declared 


Rs. 

50,000 

Excess dividend declared 


Rs 

9,000 


Out of the undistributed profits of the preceeding year 
(supposing 1949-50) which bore tax of four annas in the rupee 
less one anna rebate. 

Income-tax on the total income of Rs. 80,000 Rs. 

at 4 annas per rupee plus 5 per cent, surcharge 21,000 
Additional tax on excess dividend— Rs. 

Income tax on Rs. 9,000 at 5 as 2,812-8 
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Less income-tax on Rs. 9,000 at 
preceeding year’s rate (four 
annas minus one annas rebate) 

—3 as per rupee 

Lees proportionate relief on Rs. 4,000 
donations for charitable purposes 

According to the provisons of Section 49 B, benefit of 
proportionate amount of income tax paid by the company is 
granted to each share-holder who is paid dividend out of 
company’s profit. While assessing the individual share-holder 
the amount of dividend received by him is grossed up and 
included in his total income and credit is given to him of the 
amount of income-tax appropriate to his share of dividend 
(gross amount of his dividend less the net amount of it actually 
received by him). It the iotal income of a shareholder, including 
the income from dividend, is below the taxable limit, is entitled 
to refund of the amount of income tax appropriate to his share 
of dividend. 

Accoiding to Finance Act of 1951, the rate of super-tax 
on company’s profits is four annas and nine pies per rupee, 
subject to the following rebate— 

vi) at the rate of three annas per rupee of the total income 
in the case of any company which— 

(a) has made the prescribed arrangements for the decla¬ 
ration and payment in the taxable territories of India of the 
dividend payable out of a uch profits and for the deduction of 
super-tax from dividends in accordance with the provisions of 
sub section (3 D) of (3 E) of section 18, and 

(b) is a public company with total income not exceeding 
Rb. 25,000. 

(ii) at the rate of two annas per rupee of the total income 
in the case of any company which satisfies condition (a) 
but not condition (b\ of the preceding clause; and 


1,687-8 1,125-0 

22.125 

1,106-4 

Rs. 21018-12 
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(iii) at the rate of one anna per lupee of the total income 
in the case of any company which, not being entitled 
to a rebate under either of the preceding clauses, is— 

(a) a public company whose shares were offered for sale in 
a recognised stock exchange ah any time during the previous 
jear, or 

(b) a company all of whose shares were held at the end of 
the previous year by one or more such public companies as 
aforesaid: 

Provided further that the super-tax payble by a company 
the total income of which exceeds Rs. 25,000 shall not exceed 
the aggregate of— 

(a) Hie super-tax which would have been payable by the 
company if the total income had been Rs. 25,000, and 

(b) half the amount by which its total income exceeds 
Rs. 25,000. 

In the above illustration No. (1J for calculating income- 
tax payable, also calculate supei-tax payable. 

A rebate of two annas per lupee will be allowed because 
this case is covered by condition fii) satisfying clause (a) but 
not clause (b) because the amount of profit exceeds Rs. 25,000, 
it bmng Rs. 80,000. 

super tax payable will be— 

Four annas nine pies per rupee Rg. 

on Rs. 80,000 23,750 

Less rebate of two annas per rupee 10,000 

13,750 

Vote:—Donations for charitable purposes, in the case of a company, are exempted 

from payment of income-tax but not super-tax 

2. The total income of a public company for the year 
ended 31 st December 1950 i9 Rs. 26,000 and the dividend 
declared in the taxable territories on account of the year 1950 
amounted to Rs. 14,000. Work out the amount of tax payable 
by the company lor the assessment year 19 ) 1-52. 
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Solution: 

Rs. Rs. 

Total income of the company 

26,000 

Leas : seven annas in the rupee 

11,375 

(b) amount of dividend 

14.000 25.7 

Undistributed profit {on which rebaLe 
of Rs. 39-1 anna at the rate of one 

anna per mpee will be allowed) 

Rs. 625 

Rs. 


Income tax on Rs. 26,000 at 4 annas 

6 500 

plus ~ per cent aui charge 

325 Rs. 6,825 

Less rebate on undistributed profit 

Rs. 39-1 

Income-tax payable 

Rs. 6,785-15 

Super-tax on Rs. 25,000 at f annas 9 pies Rs. 7,421-14 

Les^ lebate of 3 annas per mp*u 

on 

Rs. 25,000 

li«. 4,687-8 

Add half of the income in ex< ess 

Rs. 2,731-6 

of 

Rs. 25 000 

Rs 500- 

Super tax pay able 

3,234-6 

Nvtf .—Since the income of the company txcctds 25,0) ) 

' liuit, (n) d ! >ovc should 

ripply and sup i-t i* should be woikecl o n y follov 

at 4 annas 9 pics on Rs. 26,000 

Rs 7,718-12 

less rebate at 2 annas on Rs. 26,000 

Rs. 3,250-0 

Super-tax 

Rs. 4,468-12 

because this amount is more than the ameunt v orked out above on the basis cf 

the proviso, this amount will not be chaigtd, ilw IcjSU 

of tac two is charged. 

Total tax payable.— 

Income-tax 

Rs. 6,785-15 

Super-tax 

Rs. 3,234-6 


Total Rs. 10,020-5 



SECTION 23A. 


POWER TO ASSESS INDIVIDUAL MEMBERS OF 
CERTAIN COMPANIES. 

(1) Where hie Income-tax officer is satisfied that 
in respect to any previous year the profits and gains dis¬ 
tributed as dividends by any campany up to the end of 
the sixth month after its accounts for that previous year 
are laid before the company in general meeting are less 
than sixty per cent, of the assessable income of the com¬ 
pany of that previous year, as reduced by the amount of 
income-tax and super-tax payable by the company in 
respect thereof he shall, unless he L satisfied that having 
regard to losses incurred by the company in earlier years 
or to the smallness of the profit made, the payment of a 
dividend or a larger divided than that declared would be 
unreasonable, make with the previous approval of the 
Inspecting Assistant Commissioner an order in writing 
that the undistributed portion of the assessable income 
of the company of that previous year as computed for 
income-tax purposes and reduced by the amount of in¬ 
come-tax and super-tax payable by the company in res¬ 
pect thereof shall be deemed to have Leon distributed 
as dividends amongst the shareholders as at the date of 
the general meeting aforesaid, and thereupon the pro¬ 
portionate share thereof of each shareholder shall be 
included in the total income of such shareholder for the 
purpose of assessing his total income 

Provided that when the reserve representing 
accumulations of past profits which have not been the 
subject of an order under this sub-section exceed the paid 
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up capital of the company, together with any loan capital 
which is the property of the shareholders, or the actual 
cost of the fixed assets of the company whichever of these 
is greater, this section shall apply as if instead of the 
words ‘sixty per cent.’ the words ‘one hundred per cent.’ 
were substituted: 

Provided further that no order under this sub-section 
shall be made where the companv has distributed not 
less than liftv-five per cent, of the assessable income of 
the company as reduced bv the amount of income-tax 
and super-tax payable by the company in icspect thereof, 
unless the company, on receipt of a notice from the In¬ 
come-tax Officer that be proposes to make such an order, 
fails to make within three months of the receipt of such 
notice a further distribution of its profits and gains so 
that the total distribution made is not less than sixty per 
cent, of the assesslble income of the company of the pre¬ 
vious year cone erned as reduced be the amount of income- 
tax and super-tax payable by the companv in respect 
thereof: 

Provided further that this sub-section shall not 
apply to any company in which the public are substant¬ 
ially interested or to a subsidiary company of such a com¬ 
pany if the whole of the share capital of such subsidiary 
companv is held by the parent company or by the no¬ 
minees thereof. 

Explanation. — For the purpose of this sub-section,— 

(1) a company shall be deemed to be a company in 
which the public are substantially interested if shares of 
the company (not being shares entitled to a fixed rate of 
dividend, whether with or without a further right to 
participate in profits) carrying not less than twenty-five 
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per cnt. of the voting power have been allotted uncon¬ 
ditionally to, or acquired unconditionally by, and are at 
the end of the previous year beneficially held by, the 
public (not including a company to which the provisions 
of this sub-section apply, and if any such shares have in 
the course of such previous year been the subject of deal¬ 
ings in any stock exchange in the taxable territories or 
are in fact freely transferable by the holders to other 
members of the public. 

(2) The Inspecting Assistant Commissioner shall 
not give his approval to any order proposed to be passed 
by the income-tax Officer under this section until he has 
given the company concerned an opportunity of being 
heard. 

(3) (i) [omitted], 

(ii) Where the proportionate share of any member 
of a company in the undistributed profits and 
gains of the company has been included in his 
total income under the provisions of sub-section 
(1) the tax payable in respect thereof shall be 
recoverable from the company, if it cannot be 
recovered from such member. 

(iii) Where tax is recoverable from a company under 
this sub-section, a notice of demand shall be 
served upon it in the prescribed form showing 
the sum so payable, and such company shall 
be deemed to be the assessee in respect of such 
sum, for the purposes of Chapter VI. 

(4) Where tax has been paid in respect of any 
undistributed profits and gains of a company under this 
section, and such profits and gains are subsequently dis¬ 
tributed in any year the proportionate share therein of 
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any member of the company shall be excluded in comput¬ 
ing his total income of that year. 

(5) When a company is a shareholder deemed 
under sub-section (1) to have received a dividend, the 
amount of the dividend thus deemed to have been paid 
to it shall bt deemed to be part of its total income for the 
purpose also of the application of that sub-section to distri¬ 
butions of profits by that company. 

The object underlying the introduction of this flection is 
to prevent the avoidance of income-tax and super tax, and more 
particularly super-tax, by shareholders of corn panics by non- 
declaration of dividends. 

If within six months of its hist placing the accounts before 
the company in general meeting, the company does not distri¬ 
bute as dividend at least 60 per cent, of its assessable profits 
after deduction therefrom the amount of income tax and super¬ 
tax payable in respect thereof, the Income-tax Officer may 
make an order that the undistributed portion of the profits will 
also be treated as distributed as dividend among the ahareholders 
and the proportionate share thereof of each shareholder shall be 
included in the total meorae of such shareholder for the purposes 
of his assessment. r f his section shall not apply if 60 per cent of 
the profits arrived at as above have been declared as dividend 
and distributed. 

The Income-tax officer may not apply this section if he 
is satisfied that on account of losses incurred by the company 
in earlier years or on account of smallness of profits a dividend 
or higher rate of dividend than what is declared is not possible. 
In case the profits distributed are less than 60 per cent, but 
more than 55 per cent, before applying the provisions of this 
section the Income-tax Officer may give up to 3 months time to 
the company to make up the required 60 per cent. 

If the company has as reserve large accumulated profits 
which have not been subjected to an order under this section in 
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the past, this section shall apply if the company has not 
distributed whole of the assessable income of the previous year, 
that is to say in place of 60 per cent, in the above section full 
10 per cent, shall be substituted. 

This section does not apply to any company in which 
public are substantially interested or to its subsidiary company if 
whole of the share capital of such subsidiary company is held by 
the parent company. 

What is deemed to be ‘a company in which public are subs¬ 
tantially interested’ is given in the explanation under sub¬ 
section (1) of this section. Other provisions of this section may 
be read from sub-sections (2) to (5) of this section given above. 



SECTION 23 B. 


POWER TO MAKE PROVISIONAL ASSESSMENT IN 
ADVANCE OF REGULAR ASSESSMENT. 

(1) The Income-tax Officer may, at any tim p 
afVr the receipt of a return made under Section 2? 
procr ed to make in a summary manner, a provisional 
assessment of the tax payable by the assessee, on the 
basis of his return and the accounts an I documents, if 
any. accompanying it, after giving due effect to (i the 
allow, mrc rcfeiled to in paragraph (b) of the proviso to 
clame (\ i i of sub-section >2 ) (f Section 10 and (ii) any 
loss carried f award under sub-wtion (2) ol Section 24. 

(2) A paitner of a him may be provisionally ass¬ 
essed under sub-section (1 p in respect of his share in the 
firm’s income, profits and gains, if its return has been 
received, although th'- return of tV p mtner himself may 
not ha\e been n ceived. 

(3j A firm may be provisionally assessed under 
sub-act tion (1) as if it weic an unregistered firm, unless 
the him fulfils such coditions as the Central Government 
may, by notification in the official Gazette, specify in 
that behalf. 

(4) There shall be no right of appeal against a 
provisional assessment made under sub-section (1;. 

(5) For the avoidance of doubt, it is hereby decla¬ 
red that the provisions of Section 45 (except the first 
proviso) and Section 46 apply in relation to any tax pay- 
ble in pursuance of a provisional assessment made under 
sub-section (1) as if it were a regular assessment made 
under Section 23. 
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(6» Income tax pai ! or deemed to have been paid 
under Section 18 or 13 A in respect of any income pro¬ 
visionally assessed under sub-section (1), shall be deemed 
to have been paid towards the provisional assessment. 

(7) After a regular assessment has been made 
under Section 23, any amount paid or deemed to have 
been paid towards a provisional assessment made under 
sub-section (1), shall be deemed to have been paid to¬ 
wards the regular assessment; and where the amount 
paid or deemed to have been paid towards the provisional 
assessment, exceeds the amount payable under thi regu¬ 
lar assessment, the excess shall be refundnd to the 
assessee, 

(8) Nothing done or suffered by reason or in con¬ 
sequence of any provisional assessment made under this 
section shall prejudice the determination on the merits, 
of any issue which may arise in the course of the regular 
assessment under Section 23. 

In the cases of big concerns it usually takes a Jong time 
for the income-tax Officer to complete the assessment and many 
times there are a large number of cases of big concerns pending 
before him. The result is that regular assessments of many 
concerns is not made till late in the financial year and some¬ 
times even up to next year. In this way huge amount of money 
which could come to the Government Treasury as income-tax 
remains unpaid for long periods. In order that Government may 
receive tax money from the assessees without waiting for the 
regular assessment to be made Section 23B provides for a provi¬ 
sional assessment, according to which any time after the 
return of inc ime from the assessee the Income tax Officer may 
make in a summary manner a provisional assessment of the tax 
payable by the assessee on the basis of his return after giving 
efftet of any unabsorbed depreciation or business losses carried 
forward from the previous year or years. 



300 INCOME-TAX LAW AND ACCOUNTS [SEC. 23B 

A partner of a firm may be provisionally assessed in res¬ 
pect of his share of profit of the firms if the return of the firm 
is received although the return of the partner himself is not 
received. 

Under sub-section (3), a firm will be provisionally assessed 
as if it were an unregistered firm unless it fulfills the following 
conditions as notified by the Central Government;— 

(i) a film which has been treated as a registerd firm for 
the purpose of its last completed regular assessment, 
may be treated as registered for its provisional assess¬ 
ment if it has already made an application for regis¬ 
tration in respect of the year for which the provisional 
assessment is to b6 made, and 

(iij a firm on which no regular assessment has been made 
for any year prior to that for which the 1 provisional 
assessment is to be made, will be tieated as regis¬ 
tered for its provisional assessment if on or before the 
date on which it has made its return of income, an 
application for r( gistration togither with a copy of 
the Partnership Deed has been made by the firm to 
the Income-tax Officer. 

There is no right of appeal against the provisional assess¬ 
ment, and the amount of tax assessed is recovered in the same 
way as tax assessed as a result of regular assessment under 
section 23. Any income tax paid at source under section 18 , or in 
advance under section 18 A will be accounted for in determing 
the amount payable as a result of provisional assessment. 



SECTION 24. 


SET-OFF OF LOSS IN COMPUTING AGGREGATE 

INCOME. 

(1) Where any assessee sustains a loss of profits or 
gains in an/ year under any of the heads mentioned in 
section 6, he shall be entitled to have the amount of the 
loss set off against his income, profits or gains under any 
other head in that year : 

Provided that, where loss sustained is a loss of profits 
or gains which would but for the loss have accrued or 
arisen within India but out side the taxable territories 
and would, under the provision of clause (c) of sub-section 
(2) of section 14, have been exempted from tax, such loss 
shall not be set off except against profits or gains accru¬ 
ing or arising within India, but out side the taxable 
territories and exempt from tax under the said provisions: 

Provided further that where the assessee is an 
unregistered firm which has not been assessed under the 
provisions of clause (b) of sub-section (5) of section 23 in 
the manner applicable to a registered firm, any such loss 
shall be set off only against the income, profits and gains 
of the firm and not against the income, profits and gains 
of any of the partners of the firm; and where the assessee 
is a registered firm, any loss which cannot be set off 
against other income, profits and gains of the firm shall 
be apportioned between the partners of the firm and 
they alone shall be entitled to have the amount of the 
loss set off under this section: 

(2) Where any assessee sustains a Joss of profits or 
gains in any year, being a pervious year not earlier than 
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the previous year for the assessment for the year ending 
on the 31st day of March, 1940, under the had‘Profits 
and gains of business, profession or vocation’, and the 
loss cannot be w holly set off under sub-section (1), the 
portion not so set off shall be carried forward to the 
following year and set off against the profits and gains, 
if any, of the ass'*ss f 'c from the same business, profession 
or vocation for that year; and il it cannot be wholly so 
set off, the amount of loss not so set off shall be carried 
forward to the following year and so on; but no loss 
shall be so carried forward for more than six years, and 
a loss arising in the previous years for the assessment for 
the years endin'* on the 31st day of March, 1940, the 31st 
day of March, 1941, the 31st dav of March, 1942, the 
31st day of March, 1943, and the 31st day of March, 1944, 
respectively, shall be carried forward only for one, two, 
three, four and five years, respectively: 

Provided that— 

(a) wherr the loss sustained is a loss of profits and 
gains of a business, profession or vocation to which the 
first proviso to sub-section (1) is applicable, and the profits 
and gains of that business, profession or vocation are, 
under the provisions of clause (c) of sub-section (2) of 
section 14, exempt from tax, such loss shall not be set off 
except against profits and gains accruing or arising in 
India but outside the taxable territories from the same 
business, profession or vocation and exempt from tax 
under the said p: ovisions ; 

(b) where depreciation allowance is, under clause 
(b) of the proviso to clause (vi) of sub-section (2) of sec¬ 
tion 10, also to be carried forward, effect shall first be 
given to the provisions of this sub-section: 
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(c) nothing herein contained shall entitle any 
assessee, being a registered firm, to have carried forward 
and set off any loss which has been apportioned between 
the partners, under the proviso to sub-section (1), or 
entitle any assessee, being a partner in an unregisterd 
firm which has not been assessed under, provisions of 
clause (b) of sub-scction (5) of section 23 in the manner 
applicable to a registered firm, to have carried forward 
and set orf against his own income any loss sustained by 
the firm : 

(d) where an unregistered firm is assessed as a regist¬ 
ered firm under clause (b) of sub-section (5) of section 23, 
during any year, its losses shall also he carried forward 
and set off under this section as if it were a registered firm; 

( e ) where a change has oceured in the constitution 
of a firm, nothing in this section >hall be deemed to 
entitle the firm to have set oil so much of the loss pro¬ 
portionate to the share of a retired or deceased partner 
computed in accordance with the provisions of clause (b) 
of sub-section (1) of section 16 as exceeds his share of 
profits, if any, of the previous year in the firm, or to 
entitle any partner to the benefit of any portion of the 
said loss which is not apportionable to him under the said 
clause (b), and where any person carrying on the bus¬ 
iness, profession or vocation has been succeeded in such 
capacity by another person, otherwise than by inherit¬ 
ance, nothing in this section shall be deemed to entitle 
any person other than the person incurring the loss to 
have it set off against his income, profits or gains. 

(2A) Notwithstanding anything contained in sub¬ 
section (1) where the loss sustained is a loss falling under 
the head “capital gains,” such loss shall not be set off 
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except against any profits and gains falling under that 
head. 

(2B) Where an assessee sustains a loss such as is 
referred to in sub section (2A) and the loss cannot be 
wholly set off in accordance with the provisions of that 
sub-section, the portion not so set off shall be carried for¬ 
ward to the following year and set off against capital 
gains for that year, and if it connot be so set off, the 
amount thereof not so set off shall be carried forward to 
the following year and so on, so however that no such loss 
shall be so carried forward for more than six years: 

Provided that where the loss sustained in any pre¬ 
vious year does not exceed fifteen thousand rupees, it 
shall not be carried forward. 

(3) When, in the course ef the assessment of the 
total income of any assessee, it is established that a loss 
of profits or gains has taken place which he is entitled to 
have set off under the provisions of this section, the In¬ 
come-tax Officer shall notify to the assessee by order in 
writing the amount of the loss as computed by him for the 
purposes of this section. 

According to the provisions of section 6 of the Indian 
Income-tax Act taxable income of an assessee is classed under 
the following five heads:— 

(i) Salaries, 

(ii) Interest on securities; 

(iii) Income from property; 

(iv) Profits and gains of business, profession and vocation; 
and 

(v) Income from other sources. 

According to the provisions of section 24 (1), loss under 
any one or more heads of income, if any, can be set off against 
profits under other head or heads, before arriving at the taxable 
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income of the assesseee. In other words taxable income of an 
assessee in any year is the aggregate of the amounts under all 
the heads, whether those amounts are plus figures or minus 
figures. Where the assessee is an unregistered firm that firm 
and that firm alone can set off the loss incurred by the firm. 
The old ruling that a paitner in an unregistered firm could set 
off his share of the firm’s loss against his own income has now 
become obsolete by the insertion of second proviso to subsection 
(1) of this section as a result of which no member of an un¬ 
registered firm (unless that unregistered firm has, under section 
23 (5) (b), been dealt with as a registered firm) can be allowed 
to set off his share of the loss in the unregistered firm against 
his other income. Where the assessee is a registered firm, the 
loss of the registered firm is set off aga nst the registered firm’s 
own income in the first instance and then the balance of the loss 
is allocated between the partners and set off against their other 
income. 

According to the provisions of the Indian Income- 
tax (Amendment) Act, 1939, when loss of profits or gains of a 
business, profession or vocation cannot be wholly set off against 
the assessee’s other income for the same year, it can be carried 
forward and set off against his profits and gains, if any, of the 
same business, profession or vocation for the next year. It may 
be emphasised that loss of business, profession or vocation only 
can be carried forward and can be set off against the profits and 
gains of the same business, profession or vocation ot the assessee. 
Losses under any other head or heads cinnot be carried forward 
to be set off in future; or loss of business, profession or vocation 
cannot be carried forward and set off against profits and gains 
of any other business, profession or vocation of the assessee or 
a gainst his income under any other head. If the business which 
^suited into a loss is discontinued in the meantime the right to 
carry forward the loss lapses. This concession of carrying forward 
atl( l getting off of business losses did not exist prior to the 
amendment of the Act in 1939. Before the passing of the above 
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Amendment Act if an assessee sustained business loss in one 
year which could not be set off against his income under other 
heads no note was taken of this loss in his future assessments. 
If he got profit from the same business next year he was requir¬ 
ed to pay income-tax on the whole of it without any regard of 
the loss of the previous year. By the Amendment Act if owing 
to inadequacy of profits the loss cannot be wholly exhausted in 
the next year, it can be carried forward and set off against the 
profits of f he following year, and so on, up to a period of six 
years. 

The following illustration will make clear the position in this 
regard as before the 19.39 Amendment of the Act and after the 
An ■ ndnient. 


Profits or 

losses from the 

same business for the 

assess¬ 

ments of: — 

Es. 


es. 

1934-35 Loss 

20,000 

1944-45 Loss 

20,000 

1935-36 Profit 

35,000 

1945-46 Profit 

35,000 

1936-37 Loss 

40,0o0 

1946-47 Loss 

40,000 

1937-38 Loss 

30 000 

1947-4 8 Loss 

30,000 

1938-39 Profit 
Assessment of— 

80,000 

1948-49 Profit 

Assessment ol— 

80,000 

1934-35 

no tax 

1944-45 

no tax 

1935-30 tax on 

35,000 

1945-46 tax on— 

Rs. 35,000 
—Rs. 20,000 

15,000 

1936-37 

no tax 

11446—4 7 

no tax 

1937-38 

no tax 

1947-48 

no tax 

1938-39 tax on 

80,000 

1948-49 tax on— 

Rs. 80,000 
—Rs. 40,000 
—Rs. 30 0o0 

10,000 


If on account of insufficiency of profits even whole of the 
depreciation allowance for the year cannot be abosorbed, the 
unabsorbed depreciation is also carried forward to be set off 
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against future profits. There is no time limit for setting off of 
unabsorbed depreciation. When both unset-off busin s loss 
and unabsorbed depreciation exist simultaneously, business loss 
is set off in priority because there is a time limit for its setting 
off and unabsorbeH depreciation is set off next because it can be 
carried forward for an iudefnite period of time. 

Where a change has occured in the constitution of a firm 
or where there has been a succession to a business, profession or 
vocation, the reconstituted firm as such, or the person succeding 
to the business, is not entitled to set off. Only the persons 
actually incurring the loss are entitled to set it off against there 
future income, profits or gains. Thus if a registered partner¬ 
ship consisting of A, B, and C is reconstituted. A retiring and 
D coming in A by leaving the firm forfeits the right to carry 
forward his share of the firms loss does not inherit A’s share of 
loss and cannot claim to set it off against his share of profit. 
Only B and C can carry forward their shares of the firms loss. 
Similarly, if E is succeeded in a business (in which there is a 
loss) by F, E forfeits the right to carry foiward of loss by trans¬ 
ferring the business to F, and F cannot claim to set off against 
his profits the loss incurred by E. 

With the above provision for carry forward of business 
losses to be set off' against future profits the determination of 
loss substained by an assessee has become important. The 
Income-tax Officer should pass an order determining the loss in 
the same way in which he passes an order determining the tax 
able income of and tax payable by, the assessee. This order is 
appealable under section 30 in the same way as an order deter- 
ming the assessment upon which tax is payable. 

Income accruing or arising outside the taxable territories 
in India is exempt unless it is received in the taxable territory. 
It is, therefore, provided that losses sustained outside the 
taxable territories can be set off only against the profits which 
are exempt, and if they cannot be wholly set off under section 
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24(1). they have to be carried forward under sub-nection (2) 
and set off against the profits and gains accruing or arising 
outside the taxable territories from the same business, profes¬ 
sion or vrcation and exempt from tax. 


SECTION 24A 

ASSESSMENT IN CASE OF DEPARTURE FROM 
TAXABLE TERRITORIES 

(1) When it appears to the Income-tax Officer 
that any person may leave the taxable territories during 
the cm rent financial year, or shortly after its expiry, and 
that he has no present intention of returning, the Income- 
tax Officer may proceed to assess him on his total income 
of the period from the expiry of the last previous year 
of which the income has been assessed in his hands to the 
probable date of his departure from the taxable territories, 
or where he has not been previously assessed, on his total 
income of the period up to the probable date of his de¬ 
parture from the taxable territories. The Assessment shall 
be made on the total income of each completed previous 
year included in such period at the rate at which such 
income would have been charged had it been fully assess¬ 
ed, and as respects the period from the expiry of the last 
of such completed previous year to the probable date of 
departure the Income-tax Officer shall estimate the total 
income of such person during such period and assess it 
at the rate in force for the financial year in which such 
assessment is made. 



SEC. 24A] CASE OF DEPARTURE 30 C J 

Provided that nothing herein contained shall 
authorise an Income-tax Officer to assess any income, 
profits or gains which have escaped assessment or have 
been under-assessed, or have been assessed at too low a 
rate, oi hav e been the subject of excessive relief under ihis 
Act but in respect of which he is debarred from issuing 
a notice under section 34. 

(2) For the purpose of making an assessment under 
sub-scction (1) the Income-tax Officer may serve a notice 
upon such person requiring him to furnish, within such 
tiuif* not being less than seven days as may be specified 
in the notice, a return in the same form and verified in 
the same manner as a return under sub-section (2) of 
section 22, setting forth (along with such other partic¬ 
ulars as may be provided for in the notice) his total 
income for each of the completed previous years compris¬ 
ed in the relevant period referred to in the first sentence 
of sub-section (1) and his estimated total income for the 
period from the expiry of the last such completed previous 
year to the probable date of his departure ; and the 
provisions of this Act shall, so for as may be, apply as 
if the notice were a notice issued under sub-section (2) 
of section 22. 

Emergency Assessment :—This section was added by the 
Indian income tax (Second 4rnendment) Act, 1933, in order 
that the Income-tax Officer may be able to make Emergency 
Assessments in respect of persons who are likely to leave the 
taxable territories without intending to return. Before the above 
amendement temporary residents could escape tax by leaving 
the country before the close of the financial year, because before 
the close of the financial year a notice under section 22 (2) could 
not be issued by the Income-tax Officer to any assessee. This 
section provides for the assessment, at short notice, of persons 
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who are intending to leave the taxable territories before the 
close of the current financial year or shortly after the close. 
According to the provisions of this section at any time during 
the current year the income tax Officer may serve notice under 
Section 22 (2) calling for the return of income within such 
period (not being less than 7 days) as he may fix. If the asseseee 
does not comply with this notice the Income-tax Officer can 
apply section 23 (4) and make the c Best Judgment assessment” 

The assessment is made for each completed previous year, 
included in the period of assessment, at the rate at which such 
total income would have been charged had it been fully assessed. 
As regards the period from the expiry of the last such completed 
previous years to the probable date of departure the Income- 
tax Officer shall estimate the total income during such period 
and assess it at the iate inforce for the year during which the 
assessmant is made. 

This section cannot be used to assess an income which has 
escaped assessment or has been assessed at low a rate or has 
been under assessed in respect of which the Income-tax officer 
cannot issue a notice under section 34. 



SECTION 24B 


TAX OF DECEASED PERSON PAYABLE BY 
REPRESENTATIVE 

(1) Where a person dies, his executor, administra¬ 
tor or other legal representative shall be liable to pay 
out of the estate of the deceased person to the extent to 
which the estate is capable of meeting the charge the tax 
assessed as payable by such person, or any tax which 
would have been payable by him under this Act if he 
had not died. 

(2) Where a person dies before the publication of 
the notice referred to in sub-section (1) of section 22 or 
before he is served with a notice under sub-section (2) 
of section 22 or section 4, as the case may be, his execu¬ 
tor, administrator or other legal representative shall, on 
the serving of the notice under sub-sections (2) of section 
22 or under section 34, as the case may be, comply there 
with, and the Income-tax Officer may proceed to assess 
the total income of the deceased person as if such execu¬ 
tor, administrator or other leeal representative were the 
assessee : 

(3) Where a person dies, without having furnish¬ 
ed a return which he has been required to furnish under 
the provisions of section 22, or having furnished a return 
which the Income-tax Officer has reason to believe to be 
incorrect or incomplete, the Income-tax Officer may 
make an assessment of the total income of such person 
and determine the tax payable by him on the basis of 
such assessment, and for this purpose man by the issue 
of appropriate notice which would have had to be served 
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upon the deceassed person had he survived, require from 
the executor, administrator or other legal representative 
of the deceased person any accounts, documents or other 
evidence which he might under the provisions of section 
22 and 23 have required from the deceased person. 

This section provides that an executor, administrator, or 
other legal representative of a deceased person shall be treated 
as an assessee for the purposes of an assessment on the income 
of a deceased person. For the purposes of making such assess¬ 
ments, the Income-tax Officer may require the executor, ad¬ 
ministrator, or legal representative of the deceased to produce 
documents or other evidence under Sections 22 and 23. All the 
provisions of the Act relating to the assessment and collection 
of tax apply to these cases. All the consequences of an assess¬ 
ment under section 23, will, therefore, follow. A notice of 
demand will be iasued to legal representative under section 29. 
The legal representative can file an appeal under section 30 or 
can seek other relief which under the circumstances, and to the 
extent, the assessee himself could seek had he been alive. 

The liability, of an executor, administrator or other legal 
representative in respect of tax due by the deceased is, however, 
confined to the payment of tax to the extent to which the 
estate of the deceased is capable of meeting the charge. 



SECTION 25 


ASSESSMENT IN CASE OF DISCONTINUED BUSINESS 

(1) Where any business, profession or vocation to 
which sub-section (3) is not applicable, is discontinued in 
any year, an assessment may be made in that year on the 
basis of the income, profits or gains of the period between 
the end of the previous year and the date of such discon 
tinuance in adition to the assessment if any, made on the 
basis of the income, profits or gains of the previous 
year. 

(2) Any person discontinuing any such business, 
profession or vocation shall give to the Income-tax Officer 
notice of such discontinuance within fifteen days there of, 
and, where any person fails to give the notice required 
by this sub-section the Income-tax Officer may direct 
that a sum shall be recovered from him by way of pen¬ 
alty not exceeding the amount of tax subsequently 
assessed on him in respect of any income, profits or 
gains of the business, profession or vocation up to the 
date of its discontinuance. 

(3) Where any business, profession or vocation on 
which tax was at any time charged under the provisions 
of the Indian Income-tax Act, 1918 (VII of 1918), is 
discontinued; then, unless there has been a succession by 
virtue of which the provisions of sub-section (4) have been 
rendered applicable no tax shall be payable in respect of 
the income, profits and gains of the period between the 
end of the previous year and the date of such disconti¬ 
nuance, and the assessee may further claim that the 
income, profits and gains of the previous year shall be 
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deemed to have been the income, profits and gains of the 
said period. Where any such claim is made, an assess¬ 
ment shall be made on the basis of the income, profits 
and gains of the said period, and if an amount of tax has 
already been paid in respect of the income, profits and 
gains of the previous year exceeding the amount payable 
on the basis of such assessment, a refund shall be given of 
the difference. 

(4) Where the person who was at the commen¬ 
cement of the Indian Income-tax (Amendment) Act, 1939 
(VII of 1939), carrying on any business, profession or 
vocation cn which tax was at any time charged under 
the provisions of 1 the Indian Income-tax Act, 1918, is 
succeeded in such capicity by another person, the change 
not being merely a change in the consititution of a part¬ 
nership, no tax shall be payable by the first mentioned 
person in respe ct of the income, profits and gains of the 
period between the end of the previous year and the date 
of such succession, and such person may further claim 
that the income, profits and gains of the previous year 
shall be deemed to have been the income, profits and 
gains of the said period. Where any such claim is made 
an assessment shall be made on the basis of the income, 
profits and gains of the said period, and, if an amount of 
tax has already been paid in respect of the income, profits 
and gains of the previous year exceeding the amount pay¬ 
able on the basis of such assessment, a refund shall be 
given of the diffeence. 

Provided that sub-sections (3) and (4) shall not 
apply— 

(a) to super-tax except where the income, profits 
and gains of the business, profession or vocation were 
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assessed to super-tax for the first time either for the year 
beginning on the 1st day of Apiil, 1920; or for the year 
beginning on the 1st day of April, 1921; 

(b) to a busisness, profession or vocation on which 
income-tax was at any time charged in the hands of a 
company under the Indian Income-tax Act, 1886 or on 
which income-tax would have been charged in the hands 
of a company for the assessment year ending on the 31st 
day of March, 1918, if the company having been in exis¬ 
tence in that year, had also been in existence in the year 
ending on the 31 day of March, 1917. 

(5) No claim to the relief afforded under sub-sec¬ 
tion (3) or sub-section (4) shall be entertained unless it 
is made before the expiry of one year from the date on 
which the businsess, profession or vocation was discon¬ 
tinued or the succession took place, as the case may be. 

(6) Where an assessment is to be made under sub¬ 
section (1), sub-section (3), or sub-section (4), the Income 
tax Officer may serve on the person whose income, profits 
and gains are to be assessed, or in the case of a firm, on 
any person who was a member of such firm at the time 
of its discontinuance, or, in the case of a company, on the 
principal officer there of, a notice containing all or any 
of the requirements which may be included in a notice 
under sub-section (2» of section 22, and the provisions of 
this Act shall, so far as may be, apply accodingly as if the 
notice were a notice issued under that sub-section. 

Sub-section (1) of this section provides an exemption to 
the general rule that assessments are made on the profits of the 
previous year. In order to guard against a possible loss of tax, 
due to delay in making assessment on the profits of a business, 
profession or vocation that closes down during the course of a 
financial or commercial year, it is provided that in such cases 
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in addition to the assessment on the income of the preceding 
year a further assessment may be made in that year in which 
the business, profession or vocation is closed down, on the 
income of that year. Sub-section (2) imposes a statutory obli 
gation on the persons discontinuing a business, profession or 
vocation to give notice of such discontinuance within fifteen 
days of discontinuance. 

The power to make this additional assessment under sec. 
25 (1) is a discretionary power which can be exercised whether 
the business is a temporary one commencing and closing down 
in the same year — , or it has been in existence for some time 
and has been previously taxed under the present Act. Ordi¬ 
narily it will be used in cases where there may be i Mson to 
anticipite that the tax may not be collected unless the assess¬ 
ment is made in the year in which the business is closed down. 
Where no difficulty is anticipated in making the assessment and 
collecting tax in the usual manner, the special powers conferred 
by thirt sub-section will not be used. 

According to the provisions of Income tax Act of 1918, an 
nlessee was assessed, and income tax was charged from him, in 
respect of current financial year on the basis of his expected 
income during that year. After the close of the accounting 
year if the actual income of the aasessee for the year was found 
to be different (more or less) from the expected income on tha 
basis of which a provisional assessment was made, necessary 
adjustment in the amount of tax already chaiged from him was 
made while assessing him for the next year. According to this 
method profits of each year were assessed the same year in 
which they acorued, arose or were received and income tax was 
charged. By the Aot of 1922, the system was changed and tax 
began to be charged on the basis of the previous year’s income. 

Under sub-section (3; two concessions are available to an 
aasessee who has ever been charged to tax in respect of his busi¬ 
ness, profession or vocation un lor the provisions of Income tax 
Act of 1918— 
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fi) be i* not liable to tax in respect of profits'or gains 
for the period between the end of the last ‘previous 
year’ and the date of the discontinuance of business 
unless gub section ( 4 ) applies, and 

(n ha is further entitled to claim that the profits of that 
period be substituted for profits of the ‘previous year’ 
and tax m respect of Previous Years' income be 
charged on (he basis of the profits of this period, 
and if the previous year's income has already been 
assessed and a tax exceeding the amount of tax due 
on tho basis of these profits has already been paid 
be will be entitled to a refund. 

The amendment by the Act of 193.), of sub-section (3), 
and the addition of sub section (4), are made necessary by the 
amendment of Section 26 which provides for the taxation of the 
predecessor in respect of his share of profits where there has been 
a succession In such a case as the predecessor will have to pay 
tax in respect of the profits earned by him up to the date on 
which he transferred the business, it is he and not the successor 
who should get the relief as provided by sub-section (3). The 
amendment came into effect from the first day of April, 1939. The 
date on which the business was started by the predecessor is 
immaterial to the successor, because he (the successor) will pay 
tax only in respect of the actual profits earned by him from the 
date on which he took over the business. 

In the case of business, profession or vocation discontinued 
after the 26th November, 1941, the relief under sub-sections (3) 
and (4), in respect of super-tax, will be available to such busi¬ 
nesses, professions or vocations only as were assessed for the 
first time in 1920-21 or 1921-22. 

A company which was ever assessed under the Income tax 
Act of 1886, or the one which commenced business in the finan¬ 
cial year 1917-18 and was assessed for the first time in 19l 8—19 
will be taxed on its income during the year of discontinuance 
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also. In the case of Mjch companies the benefit of sub-sections 
(3) and f4) is therefore withdrawn. 

Sub-section (5' impose* a statutory limit of a period of 
one year within which a claim to be assessed under sub-section 
(3J or sub-section (4) can be entertained. 

The same procedure as is followed m an ordinary assess 
ment is also followed in respect of assessments under sub-sec¬ 
tions (1), (3) and (4). Instead of a general notice under section 
22 (1), a special notice under Section 22 (2) should be given to 
the individual assessee concerned or to any partner of the firm 
where the assessee is a firm, or to the principal officer of the 
company where the assessee is a company. 


SECTION 25A 

ASSESSMENT AFTER PARTITION OF HINDU 
UNDIVIDED FAMILY 

(1) Where, at the time of making an assessment 
under Section 23, it is claimed by or on behalf of any 
member of a Hindu family hither to assessed as undivided 
that a partition has taken place among the members of 
such family, the Income-tax Officer shall make such 
inquiry thereinto as he may think fit, and, if he is satis¬ 
fied that the joint family property has been partitioned 
among the various members or groups of members in 
definite portions he shall record an order to that effect : 

Provided that no such order shall be recorded 
until notices of the inquiry have been served on ail the 
members of the family. 

(2) Where such an order has been passed, or where 
any person has succeeded to a business, profession or 
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voc3tion formerly carried on by a Hindu undivided 
family whose joint family property has been partitioned 
on or after the last day on which it carried on such 
business, profession or vocation, the Income-tax Officer 
-.hall make an assessment of the total income received by 
or on behalf of the joint family as such; as if no partition 
had taken place, and each member or group of members 
shall, in addition to any income-tax for which he or it 
may be separetely liable and notwithstanding anything 
contained in sub-section (1) of section 14, be liable for a 
share of the tax on the income so assessed according to 
the portion of the joint family property allotted to him or 
it; and the Income-tax Officer shall make assessments 
accordingly on the various juembers and groups of mem¬ 
bers in accordance with the provisions of section 23 : 

Provided that all the members and groups of mem¬ 
bers whose joint family property has been partitioned 
shall be liable jointly and severally for the tax assessed on 
the total income received by or on behalf of the joint 
family as such. 

(3) Where such an order has not been passed in 
respect of a Hindu family hitherto assessed as undivided, 
such family shall be deemed, for the purposes of this Act, 
to continue to be a Hindu undivided family. 

If at the time of assessment a member of a Hindu family 
claims that the family has been divided and that he should be 
assessed individually in respect of his share of income of the 
Hindu family, the Income-tax Officer should make an inquiry 
about it and if satisfied that partition has actually taken place 
should record an order to that effect. 

When the claim of partition made by a Hindu Undivided 
Family is accepted by the Income tax Officer, the family will still 
be liable to assessment on its total income up to the date of 
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partition and each member or group of members will be liable 
to pay his or its proportionate share of the tax so assessed accor¬ 
ding to the portion of family property alloted to him or to it. 

Thi* will be in addition to any tax payble by him sepa¬ 
rately. The same procedure will apply even if the business or 
or profession of the family has been succeeded by another person 
or by the members of the family who form themselves into a 
firm. If tax due from any member or group of members cannot 
be recovered all the members and the group of members shall 
be liable, jointly and severally, for the tax assessed on the total 
income received by or on behalf of the joint family as such. 

Partition will be accepted by the Income-tax officer as 
satisfactory for the purposes of this section if the members of 
the family have separated in status from each other and if it is 
proved that the members have partitioned their business and 
property under documents properly executed according to law. 
The members, of course, may continue to have a common mess 
and residence. 

Some times the partition may be only partial in any of 
the following two ways— 

(a) when only one or some members of the family go out 
and the rest live jointly. 

(b) when only a portion of the family property is parti¬ 
tioned and the rest is kept joint. 

In the first case the outgoing member or members will be 
assessed individually in respect of income of propeity assigned 
to them and the remaining members of the joint family will be 
assessed as a Hindu undivided family* When only a part of 
the family property is partitioned the income from the property 
partitioned will be assessed in the hands of the members indivi- 
ually and the rest of the property (undivided property) will be 
treated as joint family property and taxed in the hands of the 
‘karta’ of the family. 



SECTION 26 

CHANGE IN CONSTITUTION OF A FIRM 

(1) Where, at the time of making an assessment 
under Section 23, it is found that a change has occur¬ 
red in the constitution of a firm or that a firm has 
been newly constituted, the assessment shall be made on 
the firm as constituted at the time of making the 
assessment : 

Provided that the income, profits and gains of the 
previous year shall, for the purpose of inclusion in the 
total incomes of the partners, be apportioned between 
the partners who in such previous year were entitled to 
receive the same : 

Provided further that when the tax assessed upon a 
partner cannot be recovered from him it shall be recover¬ 
ed from the firm as constituted at the time of making the 
assessment. 

(2) Where a person carrying on any business, pro¬ 
fession or vocation cannot be found, the assessment of the 
profits of the year in which the succession took place up 
to the date of succession, and for the year preceding that 
year shall be made on the person succeeding him in like 
manner and to the same amount as it would have been 
made on the person succeeded or when the tax in respect 
of the assessment made for either of such years assessed on 
the person succeeded cannot be recovered from him, it 
shall be payable ■ by and recoverable from the person 
succeeding, and such person shall be entitled to recover 
from the person succeeded the amount of any tax so paid. 

Sub-section (lh provides that where a change has occured 
in fehe.constitution of a firm or where a firm has been newly 
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constituted, the sssessmenh is to be made upon the firm as 
constituted at the time of assessment, b it the profits are to be 
apportioned among the persons vvho were partners in the 
previous year and not among the partners entitled to idle profits 
at the f ime of assessment. This sufi-seTicm thus provides for 
taxation of each partner in respect of the profits to which he 
was actually entitled in the previous year. 

Thi,s if a /'-»< Is 4 ered frm of equal partners A, B and C 
HnjCii carried on business throughout the year ended 31st 
January 10,39, (the “pieviou^ v p ar” for 1939-40 assessment) 
earned a total profit of Rv 30 000, and if on 1st May 1939. * 

ictireJ and i) came in a i ,i partner, taking over A’s shan i Im 
assessment for 1**33-40 w mhi be made on the firm BCD I* «* 
that is the film a ^onslituled at the time of assessmea u the 
profits of the vfious ye ir”; after being detenni- 1! be 

divided for as* ^ meat purposes between A, 1> and ( ^.iul not 
between B, C and D). A, 13 and 0 would each be assessed on 

Rs. 10,0)0, whilst D wdl pry no tax in resp*et of the protits for 

the \ ear ended 31st January, 19.5). assessed m 1939 40. 

in the assessment for 1941-41, if there were no further 
changes in partnership up to 3i*t January, 1940, the profits 
would be divisible as follows: — 

1; 3 proportion of I lie proportionate profits from 1st 
February to 3JLh April, 1939—1/3 of 3/12^1/12, 

B— 1/3 of the profit* of the whole )ear ending 31st 

J an u ary, 19 4 { —1/3. 

C— 1/3 of the profits of ihe whole year ending 31st 

January, 1940 —1/3. 

D — 1/3 proportion of the profits from 1st May 1939 to 31st 
January, 1940—1,3 of 9/12=1/4. 

Sub-section (2) applies to cases in which a business, profession 
or vocation, has changed hands. It provides that each person is 
to be assessed in respect of the share of profits to which he was 
entitled in the previous year. Thus if B succeeded A halfway 
through the previous year, and the total profits made were 
Rs. 10 , 000 , then assuming that 1 x ; were made evenly 
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throughout the previous year, each would be assessed on Rs, 5,000. 

Where the predecessor cannot be found, the assessment of 
the profits of the year in which the succession took place up to 
the date of succession, and of Hie year preceding that year, 
Hiall be made on the successor in the like manner ana to the 
same extent it would have be m made on the predecessor. It 
is aho provided that the lax ci i be recovered from the succes¬ 
sor if it ciwi.iOi ./v recovered from the predecessor. 

The question whether a succession has taken place is a 
question of fact w! uh be decided with reference to the 

facts of i ’u* ]i:U l iciiiar cast, but there eannot be succession 
,o r\ part only of a single busine^. It frequently happens that 
one person is conducting two or more separate and distinct 
bushiess to each of which there mu be a sm-ccssion. 


SECTION 26A 

PROCEDURE IN REGISTRATION OF FIRMS 

(1) Application may be made to the Income-tax 
Ollicer on behalf of any firm, constituted under an ins¬ 
trument of partnership specifying the individual shares of 
the partners, for registration for the purposes of this Act 
and of any other enactment for the time being in force 
relating to income-tax or super-tax. 

( 2 ) The application shall be made by such person 
or persons, and at such times and shall contain such par¬ 
ticulars and shall be in such form, and be verified in 
such manner, as may be prescribed; and it shall be dealt 
with by the Income-tax Officer in such manner as may be 
prescribed. 

Partnership firms may be registered for the purpose of 
income-tax. By getting the firm registered the partners get the 
privilege of paying tax at lover rate. At a time a firm is regia- 
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tered for a period of one year only. The certificate of registra¬ 
tion granted has effect only for the assessment to be made for 
the year mentioned therein. For the purposes of the assessment 
of a subsequent year the registration has to be renewed. An 
application for registration may be made— 

(a) before the income of firm is assessed for any year 
under Section 23 of the Act, or 

(b) if no part of the income of the firm has been assessed 
for any year under Section 23 of the Act, before the income of 
the firm is assessed under Section 34 of the Act, or 

(c) with the permission of the Appellate Assistant Commis¬ 
sioner hearing an appeal under Section 30 of the Act, before the 
assessment is confirmed, reduced, enhanced or annulled, or 

(d) if the Appellate Assistant Commissioner sets aside the 
assessment and directs the Income-tax Officer to make a fresh 
assessment, before such fresh assessment is made, o r 

(e) before or after the dissolution of the firm in respect of 
the assessment or assessments to be made on its income up to 
the date of dissolution. 

The application for registration must be made in the 
prescribed form, must be signed personally by all the partners 
and must be accompanied b} 7 the original instrument of partner¬ 
ship under which the firm is constituted together with a copy 

thereof. 

Before registering the firm the Income-tax Officer should 
see that the firm is genuine and is constituted under an instru¬ 
ment of partnership specifying the individual shares of the 
partners. 

If on receipt of the application the Income-tax Officer is 
satisfied that there is or was a firm in existence constituted as 
shown in the instrument of partnership and that the application 
has been properly made, he shall grant a certificate of registra¬ 
tion. If on the other hand the Income-tax Officer is not satis¬ 
fied, he shall pass an order refusing to grant registration. 



SECTION 27 


CANCELLATION OF ASSESSMENT WHEN CAUSE 

IS SHOWN 

Where an assessee within one month from the ser¬ 
vice of a notice ot demand issued as here in after provided, 
satisfies the income-tax Officer that he was prevented by 
sufficient cause from making the return required by Sec¬ 
tion 22, or that he did not receive the notice issued under 
sub-section (4) of Section 22, or sub-section (2) of Section 
23, or that he had not a reasonable opportunity to com¬ 
ply, or was prevented by sufficient cause from complying, 
with the terms of the last mentioned notices, the Income- 
tax Officer shall cancel the assessment and proceed to 
make a fresh assessment in accordance with the provisions 
of Section 23. 

When an assessee— 

(i) fails to make a return of his income an required by 
Section 22 (2) and does not make a return or revised 
return under Section 22 (3); or 

(ii) fails to comply with all the terms of notice issued to 
him under Section (4) requiring him to produce 
accounts and documents etc.; or 

(in) fails to comply with the terms of notice issued under 
Section 23 (2) requiring his personal presence or pro¬ 
duction of evidence which can be relied in support of 
the return, the Income-tax Officer may make a 'best 
judgement assessment’ under Section 23 (4). 

If the assesses is dissatisfied with the ‘best judgement 
assessment’ he has two alternatives open to him— 

(i) Within one month of the service of notice of demand 
he can apply to Ilia Income tax Officer, under this 
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section, to cancel the assessment order and make a 
tresli assessment in accordance with the provisions o{ 
lection 23. 

(i j) Me can file an appeal under Section 30, with the 
Appellate Assistant roman . n l of Income ’ i\ 
against the order of the Income tax: Officer. 

i li' 1 older ul the Tncome-tix Officer inakin r a soncm, 
t ui i uniu^ rax, under Sectio l 2h or an order cancelling Ihe 
u ] iicUjon ol the avsessee under this section, lit i[^ m cble 
.ii u i fn c i ■on /U (i). 

following conditions are n«oessarv foi cancellation ol A 
assessment order under Section 27: — 

(0 The assessee should be able to prove that he v, 
prevented by sufficient cause from making the Tptuu 

oi 

(ii) The assessee should be able to pro\e that nc dud not 
jeeeive notice under Section 22 (4) or 23 (2» or did n >1 
ha\e reasonable opportunitv io comph with, or was 
pievented b} sutlicienb cau^e fiom complying with, 
the terms of the notices. 

If the dssessee sitisfies the Income-tax Officer that he was 
not in default, the Income tax Officer shall cancel the assess¬ 
ment order under Section 23 (4) and shall proceed afresh. 



SECTION 23. 


PENALTY FOR CONCEALMENT OF INC' 

IMPROPER DISTRIBUTION OF PROFITS 

0) T ffi'' Income-tax Officer, the Appehau, Assis¬ 
tant Commissioner or the Appellate Tribunal, in the 
cour-e of any proceedings under (his Act, is satislied that 
any person— 

(a) lias without rea' muhle cause failed to furnish 
the return ol hi, lot i! income which he was required to 
furnish by notice <„i on under sub-section (1) or o i- 
section (2) of Seem 22 or Section 34 or has withoi ,+ t - 
sonablc cause failed to furnish it within the time allowed 
and in the m inner lequuvd by such notice, or 

(b) he-. without reasonable cause failed to comply 
with a notice under sub-section (4) of Section 22 or sub¬ 
section (2) oi Section 23, or 

( hns i oncealed the particulars of his income or 
d ip- 1 i i, iurnished inaccurate particulars of such 
income, 

he or it may direct that such person shall pay by 
way of penalty, in the case referred to in clause fa), in 
addition to the amount of the income-tax and super¬ 
tax, if any, payable by him, a sum not exceeding one 
and a half times that amount, and in the cases referred to 
in clauses (b) and (c), in addition to any tax payable by 
him, a sum not exceeding one and a half times ihe 
amount of the income-tax and super-tax, if any, whii h 
would have been avoided if the income as retui ned by 
such person had been accepte 1 as the c ' r t income 
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Provided that— 

(a) no penalty for failure to furnish the return of 
his total income shall be imposed on an assessee whose 
total income is less than three thousand five hundred 
rupees unless he has been served with a notice under sub¬ 
section (2) of Section 22; 

(b) where a person has failed to comply with a 
notice under sub-section (2) of Section 22 or section 34 
and proves that he has no income liable to tax, the pen¬ 
alty imposable under this sub-section shall be a penalty 
not exceeding twenty-five rupees ; 

(c) no penalty shall be imposed under this section 
upon any person assessable under Section 42 as the agent 
of a person not resident in the taxable territories for failure 
to furnish the return required under Section 22 unless a 
notice under sub-section (2) of that section or under Sec¬ 
tion 34 has been served on him. 

(d) when the person liable to penalty is a register¬ 
ed firm, or an unregistered firm treated under section 23 
(5) (bi as a registered firm, so that the amount of the 
income tax and super-tax payable by the firm itself has 
not been determined, that amount shall be taken to be an 
amount equal to the tax which would have been payable 
bv an unregistered firm on an income equal to the firm’s 
total income, and, in the cases referred to in clauses (b) 
and (c), the amount of the income-tax and super-tax 
which would have been avoided if the income as returned 
had been accepted as the correct income, shall be taken 
to be the difference between the amount of the tax which 
would have been payable by an unregistered firm on an 
income equal to the firm’s total income and the amount 
of the tax payable by an unregistered firm on an income 
equal to the income ol the firm as actually returned by 
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the firm. 

(2) If the Income-tax Officer, the Appellate Assis¬ 
tant Commissioner or the Appellate Tribunal in the 
course of any proceedings under this Act, is satisfied that 
the profits of a registered firm have been distributed other¬ 
wise than in accordance with the shares of the partners as 
shown in the instrument of partnership registered under 
this Act governing such distribution, and that any part¬ 
ner has thereby returned his income below its real 
amount, he or it may direct that such partner shall in 
addition to the income-tax and super-tax, if any, payable 
by him pay by way of penalty a sum not exceeding one 
and a half times the amount of income-tax and super¬ 
tax which has been avoided, or would have been avoided 
if the income returned by such partner had been accepted 
as his correct income; and no refund or other adjustment 
shall be claimable by any other partner by reason of such 
direction. 

(3) No order shall be made under sub-section (1) 
or sub-section (2) unless the assessee or partner, as the 
case may be, has been heard, or has been given a reason¬ 
able opportunity of being heard. 

^4) No prosecution for an offence against this Act 
shall be instituted in respect of the same facts on which a 
penalty has been imposed under this section. 

(5) An Appellate Assistant Commissioner or the 
Appellate Tribunal on making an order under sub-section 
(1) or sub-section (2), shall forthwith send a copy of the 
same to the Income-tax Officer. 

(6) The Income-tax Officer shall not impose any 
penalty under this section without the previous approval 
of the Inspecting Assistant Commissioner. 



330 


INCOME-TAX LAW AND ACCOUNTS 


[SEC. 28 


Failure on the part of an assessee to make a return of his 
income as required by Section 22 (2), or to comply with the 
terms of notices issued under Section 22 (4) or 23 (2) attracts 
assessment to the best of the Income tax Oihcer’s judgment. 
In addition further penalty may be imposed on the assesses 
for any one or more of Lhc above failures. Penalty may also be 
imposed upon an assessee for non-compliance with notice under 
Section 22 (1) or Section 34, or for concealing the particulars ot 

his income or deliberately furnishing inaccurate particulars of 
such income. 

If a specific notice has been served upon an assessee under 
Section 22 (2j or under Section 34, and ultimately it is found 
that the assessee had no income liable to tax, penalty can still be 
imposed for the failure to comply with the notice but the amount 
of penalty can be at the most Rs. 25. 

An assessee whose total income is less than Rs. 3,500, or 
one who is assessable under Section 42, as the agent of a non¬ 
resident, will not be liable to penalty only on account of non- 
compliance with general notice under Section 22 (lj. To attract 
penalty individual notice under Section 22 (2) or notice under 
Section 34, should have been served on him. 

If with the object of avoiding tax, the profits of a regis¬ 
tered firm have been distributed among the partners in a pro¬ 
portion other than the one shown in the instrument of partner¬ 
ship, and if on the basis of such wrong distribution any partner 
returns his income below the real amount the partner may be 
liable to a penalty (in addition to income tax and super.tax 
payable by him, if any) up to one-and-a-half times the amount 
of tax which would have been avoided if the wrong return filed 
by him was accepted as correct. 

The measure of penalty is stated in sub-section (1) above. 
Penalty cannot be imposed on an assessee without giving him 
full opportunity to explain his case and while the Appellate 
Assistant Commissioner of Income-tax or Appellate Tribunal 
can impose the penalty at their own initiative, the Income-tax 
Officer must obtain previous approval of the Inspecting Assist- 
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ant Commissioner. 

An assessee cannot be prosecuted in respect of facts if on 
the same facts penalty has been imposed on him under this 
section. 

Other principal sections of this Act which deal with 
offence 53 and penalties are:— 

Section 51.—dealing with — 

fa) failure to deduct, and pa} 7 , tax at source as required by 
Section 18, or Section 46 (5); 

{b) failure to furnish certificate under section 18 (9) or 
Section 2 ); 

(c) failure to furnish in due time any of the returns men- 
ti med in Section 19A, Section 21, Section 22 (2) or Section -'8; 

(cli failure to produce on or before the dote mentioned in 
notice under Section 22 (4) accounts or documents asked for; 

(e) failu'e by a company to grant inspection, or allow copies 
to be taken, in accordance with the provisions of section 39. 

For any of the above offences the assessee may be prose¬ 
cuted before a Magistrate and on conviction be punished with 
fine which may extend to rupees ten for every day of default. 

Section 52 —If a person makes a false statement or a state¬ 
ment which he does not believe to be true, in a verification 
mentioned in Section 19A or Section 20A or Section 21 or Section 
22 or Section 26A '2) or Seciion 3) ' 3) or Section 33 (3) he 
shall be punishable on conviction before a Magistrate with 
simple imprisonment which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both. 

Penalties referred to in other sections of this Act are— 

Section 25 \2\ Any person discontinuing any business, pro¬ 
fession or vocation on which tax was not at any time charged 
under the provisions of the Indian Income-tax Act, 1918, shall 
give to the Income-tax Officer notice of such discontinuance 
within fifteen days thereof and where any person fails to give 
the notice required by this sub section, the Income-tax Officer 
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may direct that a sum shall be recovered from him by way of 
penalty not exceeding the amount of tax subsequently assessed 
on him in respect of any income, profit or gains of the business, 
profession or vocation up to the date of its discontinuance, 

Section 44 E and 44F .In the case of ‘Bond-washing transac¬ 
tions’ in buying and selling of securities the Income-tax Officer 
may by notice in writing require any person to furnish him 
within such time as he may direct (not being less than twenty- 
eight days), in respect of all securities of which such person 
was the owner at any time during the period specified in the 
notice, such particulars as he considers necessary for the pur¬ 
poses of discovering whether tax has been borne in respect of 
the interest on all these securities and, if that person without 
reasonable excuse fails to comply with the notice, he shall be 
liable to a penalty not exceeding five hundred rupees and to a 
further penalty of the like amount for every day after the inflio- 
tion’]of such penalty during which the failure continues. 

Sectio?i 46 ( 1). When an assessee is in default in making a 
payment of income tax, the Income-tax Officer may in his dis¬ 
cretion direct that, in addition to the amount of the arrears, a 
sum not exceeding that amount shall be recovered from the 
assessee by way of penalty, 

According to provisions of Section 18A, (Advanced pay¬ 
ment of tax) under certain circumstances an assessee may be 
liable to pay penal interest —sub-sections (G) & (7) and or penal- 
ties-sub-section (9). 

No prosecution can be launched against an assessee under 
Section 51 or Section 52 except at the instance of tke Inspect¬ 
ing Assistant Commissioner. The Inspecting Assistant Commis¬ 
sioner may, either before or after the institution of proceedings, 
compound any such offence. (Section 53) 

Save as otherwise provided in Section 54, all information 
on record in respect of an assessee's affairs, or disclosed to an 
officer or other employee of the Income-tax Department, must 
be kept strictly confidential. If a public servant discloses any 
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particulars contained in any statement, leturn, accounts, docu¬ 
ments, affidaiit, deposition or record, lie shall be punishable 
with imprisonment which may extend to six m mths, and shall 
also be liable to fine. 


SECTION V) 

NOTICE OF DEMAND 

When any tax, penalty or interest is due in conse¬ 
quence of any order passed under or in pursuance of this 
Act, the Income-tax Officer shall serve upon the assessee 
or other person liable to pay such tax, penalty or interest 
a notice of demand in the prescribed form specifying the 
sum so payable. 

Under this Section a notice of demand is served on an 
assessee requiring him to pay the amount of any tax, penalty 
or interst due in consequence of any order passed on him. 

Section 45 of this Act lays down how and when the 
amount demanded shall be payable by the assessee and Section 
46 provides various methods which are open to the Income-tax 
officer to recover the amount of tax, interest or penalty from the 
assessee in default. 



SECTION 30. 


APPEAL AGAINST ASSESSMENT UNDElt THIS ACT. 

(1) Any assesses objecting to tlv’ amount of income 
assessed under Section 23 or Section 27, or the amount of 
loss computed under Section 24 or the amount of tax de¬ 
termined under Section 23 or Section 2 7 , or denying his 
liability to be assessed under this Act, or objecting to the 
cancellation by an Income-tax Officer of the registration 
of a firm under sub-section (4) of Section 23 or to a refusal 
to register a firm under sub-section (f) of Section 23 or 
Section 26 A or to make a fresh assesonent under Section 
2/ or objecting to any order under sub-sechon (2) of Sec¬ 
tion 25 or Section 25A or sub-section (2) of Section 26 or 
Section 28, made by an Income- ta < officer or objecting 
to any penalty imposed by an Inco ne-tax Officer under 
sub-section (6) cf Section 44E or sub-section (5) of Section 
44F or subsection (1) of Section 46, or objecting to a 
refusal of an Income-tax Officer to allow a claim to a 
refund under Section 48, 49 or 49F or to the amount of the 
refund allowed by the Income-tax Officer under any of 
those Sections, and any assessee, being a company, object¬ 
ing to an order made by an Income-tax Officer under 
sub-section (1) of section 23A, may appeal to the Appellate 
Assistant Commissioner against the assessment or against 
such refusal or order : 

Provided that no appeal shall lie against an order 
under sub-section (1) of section 46 unless the tax has been 
paid : 

Provided further that wh~rc the partners of a firm 
are individually assessable on their shares in the total 
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income of the firm, any such partner may appeal to the 
Appellate Assistant Commissioner against any order of 
an Income-tax Officer determining the amount of the 
total income or the loss of the firm or the apportionment 
thereof between the several partners, but in respect of 
matters which are determined by such order may not 
appeal against the assessment of his own total income: 

Provided furth *r that a shareholder in a company 
in respect of which an order under Section 23 has been 
parsed by an Inc nn ‘-tax Officer may not in respect of 
matters determined by such order appeal against the 

assessment of his own total income. 

f 1 Ad Any person having, in accordance with the 
provisions of sub-section (3A), (3B) or (3C) of Section 18, 
read with sub-;e:tion (6) of that Section, deducted and 
paid tax in respect of any sum chargeable under this Act 
other than interest who denies his liability to make such 
deduction may appeal to the Appellate Assistant Com¬ 
missioner to be declared not liable to make such deduction. 

(2) Tne appeal shall ordinarily be presented within 
thirty days of the payment of the tax deducted under 
sub-section (3A), (3B) or (3C) of Section 18 or of receipt 
of the notice of demand relating to the assessment or pen¬ 
alty objected to or of the order in writing notifying the 
amount of total income on which the determination under 
sub-section (5) of Section 23 was based and the apportion¬ 
ment thereof between the several partners or of the loss 
computed under section 24 or of the intimation of the 
refusal to pass an order under sub-section (1) of Section 
25A, or to register a firm under Section 26A or of the 
date of the refusal to make a fresh assessment under Sec¬ 
tion 27, or of the intimition of an order under sub-section 
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(1) of Section 23A or under Section 48, 49 or 49F, as the 
case may be ; but the Appellate Assistant Commissioner 
may admit an appeal after the expiration of the period 
if he is satisfied that the appellant had sufficient cause 
for not presenting it within that period. 

(3) The appeal shall be in the prescribed form and 
shall be veiified in the prescribed manner. 


SECTION 31 

HEARING OF APPEAL 

(1) The Appellate Assistant Commissioner shall 
fix a day and place for the hearing of the appeal, and 
may from time to time adjourn the hearing 

(2) The Appellate Assistant Commissioner may, 
before disposing of any appeal, make such further inquiry 
as he thinks fit, or cause further inquiry to be made by 
the Income-tax Officer. 

(2A) The Appellate Assistant Commissioner may, 
at the hearing of an appeal, allow an appellant to go in¬ 
to any ground of appeal not specified in the grounds of 
appeal, if the Appellate Assistant Commissioner is satis¬ 
fied that the omission of that ground from the form of 
appeal was not wilful or unreasonable. 

(3) In disposing of an appeal the Appellate Assistant 
Commissioner may, in the case of an order of assess ment,- 

(a) confirm, reduce, enhance or annul the assess¬ 
ment, or 

(b) set aside the assessment and direct the Income- 
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tax Officer to make a fresh assessment after making such 
further inquiry as the Income-tax Officer thinks fit or the 
Appellate Assistant Commissioner may direct, and the 
Income-tax Officer shall thereupon proceed to make such 
fresh assessment and determine where necessary the 
amount of tax payable on the basis of such fresh assess¬ 
ment. 

or, in the ca>e of an order cancelling the registra¬ 
tion of a firm under sub-section (4) of Section 23 or 
lefusing to register a firm under sub-section (4) of 
Sc ction 23 or Section 26 A or to make a fresh assessment 
under section 27, 

(c) confirm such order, or cancel it and direct the 
Income-tax Officer to register the firm or to make a fresh 
assessment, as the case may be, or, in the case of an order 
under sub-scclion (2) of Section 23 or sub-section (1) of 
Section 23 A, or sub-section (2) of Section 26 or Sections 
48, 49 or 49 F, 

(d) confiim, cancel or vary such order, 

or in the case of an order under sub-section (1) of 
Section 25 A, 

(c) confirm such order or cancel it and either direct 
the Income-tax Officer to make further inquiry and pass 
a fresh order or to make an assessment in the manner 
laid down in sub-scction (2) of Section 25 A. 
or, in the case 1 of an order under section 28 or sub-section 
(6) of Section 44 E or sub-section (5) of section 44 F or 
sub-section (1) of Section 46, 

(f) confirm or cancel such order or vary it so as 
either to enhance or reduce the penalty, 

or, in the case of an appeal against a computation of loss 
under section 24, 

(g) confirm or vary such computation, 
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or, in the case of an appeal under sub-section (1 A) of 
Section 30, 

(h) decide that the person is or is not liable to make 
the deduction and in the latter case direct the refund of 
the sum paid under sub-section (6) of Section 18 : 

Provided that the Appellate Assistant Commissioner 
shall not enhance an assessment or a penalty unless the 
appellant has had a reasonable opportunity of showing 
cause against such enhancement: 

Provided further that at the hearing of any appeal 
against an order of an Income-tax Officer, the Income-tax 
Officer shall have the right to be heard either in person 
or by a representative. 

(4) Where as the result of an appeal any change is 
made in the assessment of a firm or association of persons 
or a new assessment of a firm or association of persons is 
ordered to be made, the Appellate Assistant Commissioner 
may authorise the Income-tax Officer to amend according¬ 
ly any assessment made on any partner of the firm or any 
member of the association. 

(5) The Appellate Assistant Commissioner shall, on 
the conclusion of the appeal, communicate the orders 
passed by him to the assessee and to the Commissioner. 


SECTION 32. 


Omitted 



SECTION 33. 


APPEALS AGAINST ORDERS OF ASSISTANT 
COMMISSIONER. 

(1) Any assessee objecting to an order passed by an 
Appellate Assistant Commissioner under section 28 or 
section 31 may appeal to the Appellate Tribunal within 
sixty days of the date on which such order is communicat¬ 
ed to him. 

(2) The Commissioner may, if he objects to any 
order passed by an Appellate Assistant Commissioner 
under section 31, direct the Income-tax Officer to appeal 
to the Appellate Tribunal against such order, and such 
appeal may be made within sixty days of the date on 
which the order is communicated to the Commissioner by 
the Appellate Assistant Commissioner. 

(2A) The Tribunal may admit an appeal after the 
expiry of the sixty days referred to in sub-section (1) and 
(2) if it is satisfied that there was sufficient cause for not 
presenting it within that period, 

(3) An appeal to the Appellate Tribunal shall bt, 
in the prescribed form and shall be verified in the pre¬ 
scribed manner, and shall, except in the case of an appeal 
referred to in sub-section (2), be accompanied by a fee of 
one hundred rupees. 

(4) The Appellate Tribunal may, after giving both 
parties to the appeal an opportunity of being heard, pass 
such orders thereon as it thinks fit, and shall communicate 
any such orders to the assessee and to the Commissioner. 

(5) Where as the result of an appeal any change is 
made in the assessment of a firm or association of persons 
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or a new assessment of a firm or association of persons is 
ordered to be made, the Appellate Tribunal may authorise 
the Income-tax Officer to amend accordingly any assess¬ 
ment made on any paitncr of the firm or any member of 
the association. 

(6, Save as provided in Section 66 orders passed by 
the Appellate Tribunal on appeal shall be hnal. 


SECTION 33A 

POWER OF REVISION BY COMMISSIONER 

(1) The Commissioner may of his own motion t ali 
for the record of any proceeding under this Act in which 
an order has been pissed by any authority subordinate to 
him and may make such inquiry or cause such inquiry to 
be made and, subject to the provisions of this Act, may 
pass such order thereon, not being an order prejudicial 
to the asscssee, as he thinks fit: 

Provided that the Commissioner shall not revise any 
order under this sub-section if— 

(a) where an appeal against the order lies to the 
Appellate Assistant Commissioner or to the Appellate 
Tribunal, the time within which such appeal may be 
made has not expired, or 

(b) the order is pending on an appeal before the 
Appellate Assistant Commissioner or has been made the 
subject of an appeal to the Appellate Tribunal, or 

(c) the order has been made more than one year 
previously. 
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(,2) r l he Commissioner may, on application by an 
assessce for revision of an order under this Act passed by 
any authmiiy subordinate to the Commissioner, made 
within one year from tlie date of the order, call ^or the 
rec oi d of the proceeding in which such order was passed, 
and on receipt of the record may make such inquiry or 
cause such inquiry to be made, and, subject to the pro¬ 
visions of this Act, may pass such order thereon, not be¬ 
ing an order prejudicial to the assessce, as he thinks lit: 

Provided that the Commissioner shall not revise any 
ord' r under this sub-section if— 

(a where an appeal against the ord :r lie.i to the 
Appellate Assistant Commissioner or to the Appellate 
Tribunal but has not been made, the time within which 
such appeal may be made has not expired, or, in the 
case of an appeal to the Appellate Tribunal, the assessce 
has not waived his right of appeal, or 

(b) where an appeal against the order has been 
made to the Appellate Assistant Commissioner, the appeal 
is pending before the Appellate Assistant Commissioner, 
or 

(c) the order has been made the subject of an 
appeal to the Appellate Tribunal: 

Provided further that an order by the Commissioner 
declining to interfere shall be deemed not to be an order 
prejudicial to the assessce. 

(3) Every application by an assessec under sub¬ 
section (2) shall be accompanied by a fee of twenty-five 
rupees. 



SECTION 33B 


POWER OF COMMISSIONER TO REVISE INCOME- 
TAX OFFICER’S ORDERS. 

(1) The Commissioner may call for and examine the 
record of any proceeding under this Act and if he considers 
that any order passed therein by the Income-tax Officer is 
erroneous in so far as it is prejudicial to the interests of 
the revenue, he may aftar giving the assessee an opportu¬ 
nity of being heard and after making or causing to be 
made such inquiry as he deems ncccssarv, pass such order 
thereon as the circumstances of the case justifv, including 
an order enhancing or modifying the assessment, or can¬ 
celling the assessment and directing a fresh assessment. 

(2) No order shall be made under sub- ‘section (l y — 

(a) to revise an order of re-assessment made under 
the provisions of Section (34); or 

(b) after the expiry of two years from the date of 
the order sought to be revised. 

(3) Any assessee objecting to an order passed by the 
Commissioner under sub-sectior (1) may appeal to the 
Appellate Tribunal within 60 days of the date on which 
the order is communicated to him. 

(4) An appeal to the Appellate Tribunal under sub¬ 
section (3) shall be in the prescribed form and shall be 
verified in the prescribed manner and shall be accompa¬ 
nied by a treasury receipt in support of having paid the 
fee of Rs. 100, and such appeal shall be dealt with in the 
same manner as if it were an appeal under sub-section (1) 
of Section 33. 

If an assessee is dissatisfied with the ordeis of the 
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Income-tax Officer, he can file an appeal against such orders with 
the Appellate Assistant Commissioner of Income tax. 

Time limit for an npprah —An appeal should ordinarily be 
filed within thirty da vs of the dates specified in sub-section f2) 
of section 3 ) of this Act, but the Appellate Assistant Commis¬ 
sioner may admit an appeal even after the expiry of the period 
if he is satisfied th it the appell mt had sufficient cause for not 
presenting it within that period. Where the Appellate Assistant 
Commissioner does not agree to condone the delay and rejects 
the appeal on the gtouud of its being time barred, no appeal 
against his order lies to the Appellate Tribunal. 

Form of Appeal 

The appeal must be in prescribed form and must be 
verified in the prescribed manner. If the appeal is defective in 
form or verification the Assistant Commissioner may reject it 
but there is nothing to prevent him if he returns the appeal to 
rectify formal defects. 

Grounds of appeal .—An assessee may file an appeal on any 
of the following grounds:— 

(1) If he objects to the amount of income assessed or the 
amount of tax determined, under Section 23 or Section 27. 

(2) If he objects to the amount of loss computed under 
Section 24, 

(3) If he denies his liability to be assessed under this Act. 

(4) If he objects to the cancellation by the Income-tax 
Officer of the registration of the firm under Section 23 (4) or to 
Income-tax Officer’s refusal to register the firm under Section 23 
(4) or Section 20A. 

(5) If he objects to refusal of the Income-tax Officer to 
mate fresh assessment under Section 27. 

(6) If he objects to any order of the Income-tax Officer:— 
(a) under Section 25 (2) directing him to pay penalty 

for not informing the Income-tax Officer about the 
discontinuance of business; 



344 


INCOME-TAX LAW AND ACOOUNTS [SEC. 33B 

(M under Section 25A refusing to accept partition of 
Hindu undivided family; 

(:) under Section 2C (2) holding the successor of a busi¬ 
ness liable for tax due from his piodecessor in ease 
the same cannot he iceovered from the predecessor; 
dj undei Section 2S imposing penalty lor concealment 
of income or iraproDer distribution of profits. 

(7) If he objects to any penalty imposed by the Income- 
tax Officei undei Section 44E 16 ) or Section 44F (o) hn not 
supplying information in respect of ceitain transactions in seen* 
itb\s, or under Section 46 (l) imposing penalty for default m 
making payment of income-tax. 

(8) If he objects to the jefusal of the Tneome-tax Officer 
lo allow a claim for refunrl under Sec! ion 18, 49 or 49F, or lie 
objects to the amount of refund alio v r e 1 tln k Inuuin * tax 
Officor under any of the* abo\ e sectiuns. 

(9) If the assessee is n company and it oi jecU lo an ordei 
made by the Income tat Oflioer under sub section (l of Section 
23A, assessing individual members of the company. 

(10) Tf the assessee denies his liability to deduct tax from 
income (chargeable under the Income tax Act other than inter¬ 
est) payable to a non resident. 

A share holder in a company is prevented from appealing 
against an order under Section 24A, because the right of appeal 
against the order under Section 24A is specifically given to the 
company and net to the shareholders. 

While according lo the provisions of Section 30 of the 
Income-tax Act the assessee, if he is dissatisfied with the 
judgment and orders of the Income tax Officer, has a right of 
appeal to the Appellate Assistant Commissioner, the Government 
or the Commissioner of Income-tax has no right of appeal 
against the judgment of the Income-tax Officer. 

Payment of tax pending appeal —By filing an appeal on 
the part of the asse^ee the notice of demand served on him is 
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not stayed, The assessee must deposit tax as directed by the 
notice of demand irrespective of the fact that he has filed an 
appeal. If he does not do so he will be treated as an assessee in 
default. But the Income-tax Officer, in his discretion, may 
allow the assessee to defer payment untilJthe appeal is disposed 
of. In order to secure the above permission application must 
be made to the Income-tax Officer. Appeal under Section 46 
(1) can only be lodged when the tax has been paid. 

The appeal having been filed the appellate Assistant 
Commissioner will fix a date for hearing of the same, and before 
disposing it of may make such further enquiries as he thinks fit 
for deciding the appeal. At the hearing of the appeal the 
Income-tax Officer is entitled to be heard either in person or 
thiough a representative. After hearing the case, the. Appellate 
Assistant Commissioner, according to the best of his judgement, 
may accept the appeal or dismiss it. He may confirm, reduce, 
enhance or annul the assessment or set aside the assessment aud 
direct the Income-tax Officer to make a fresh assessment after 
making further enquiries. The enhancement can only be made 
with reference to the subject matter of appeal aud before 
making enhancement the Appellate Assistant Commissioner 
must give the appellant a reasonable opportunity of showing 
cause against the enhancement. 

. The Appellate Assistant Commissioner is required to com¬ 
municate the order passed by him not only to the assessee but 
also to the Commissioner on whom lies the responsibility of fil¬ 
ing an appeal to the tribunal under Section 33 (2) if necessary. 

Withdrawal of Appeal. After once filing an appeal the 
assessee is not entitled to withdraw it. It is not open to him to 
withdraw the appeal and thereby prevent the Appellate Assistant 
Commissioner from enhancing the assessment if he considers 
it necessary. 

Second appeal to the Appellate Tribunal .—With the estab* 
Kshmeut of the Appellate Tribunal an opportunity of second 
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appeal has been afforded to the assessee. An assessee, if dis¬ 
satisfied with an order passed by an Appellate Assistant C6m J 
inissioner under section 28 or 31, can appeal to the appellate 
Tribunal. The time limit for the appeal is 60 days from the 
date on which such order is communicated to him and should be 
in the prescribed form accompanied by a fee of Rs. 100. The 
Commissioner,of Income-tax, if he objects to an order passed by 
an Appellate Assistant Commissioner under section 31 may 
direct the Income-tax Officer to appeal to the Appellate Tribu¬ 
nal against such order and such appeal may be made within 60 
days of the date on which the order is communicated to the 
Commissioner by the Appellate Assistant Commissioner. No fee 
is payable on the appeal by the Government. The Tribunal 
may admit an appeal even after the expiry of the period of 
sixty days if it is satisfied that there was sufficient cause for not 
presenting it within that period. 

The Tribunal after giving opportunity to both the parties 
to be heard passes such orders as it thinks fit and communicates 
the same both to the assessee and the Commissioner. Save as 
provided in section 66 orders of a Tribunal on an appeal are 
finaL 

Under the provisions of section 33A, the .Commissioner of 
Income-tax has power to revise an order passed by any autho¬ 
rity subordinate to him which is prejudicial to the assessee. The 
Commissioner may exercise this power at his own motion or on 
application of an assessee. The time limit for such revision is 
one year from the date of the order and any application of the 
assessee for revision must be accompanied by a fee of 
Rs. 25. The Commissioner cannot undertake at his own motion 
or cannot entertain assessee’s application for, revision of the 
ordea within the time limit for filing appeal against such order 
with the Appellate Assistant Commissioner or Appellate Tribunal 
or when the appeal has already been filed and is pending for 
decision. 

While the Commissioner may revise an order which is pro -1 
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judicial tq the assessee under Section 33A, under the provisions 
of new section 33B he can also review any order passed by an 
Income-tax Officer, if he finds that the order is prejudicial to 
the interests of the revenue. He can pass an order enhancing 
or modifying the assessment or cancelling the assessment or 
directing a fresh assessment but no order under this section can 
be passed after the expiry of two years from the date of the 
order sought to be revised. No order against the assesses can 
be passed without hearing him and holding an enquiry, A re¬ 
assessment under Section 34 cannot be revised under section 
33B. The assessee may appeal to the Appellate Tribunal 
against the order of the Commissioner within 60 days of the 
communication of the order. 

Reference to High Court —According to provisions o 
Section 66, of the Income-tax Act, the assessee or the Commis¬ 
sioner of Income tax, if dissatisfied with the order of the 
Appellate Tribunal, may within 60 days of such order apply to 
the Appellate Tribunal requiring it to refer to High Court any 
question of law arising out of the order. If the assessee applies 
he should pay a fee of rupees one hundred along with his appli¬ 
cation for reference. Within 90 days of receipt of such appli¬ 
cation the Appellate Tribunal should draw up a statement of 
the case and refer it to the High Court. No reference lies to 
the High Court on a question of fact. 

If the Appellate Tribunal refuses to state the case on the 
ground that np question of law arises or that the application is 
time-barred, the applicant (the assessee or the Commissioner 
as the case my be) may move the High Court and the High 
Court, if not satisfied with the view taken by the appellate 
Tribunal, may direct the Appellate Tribunal to state the case 
and to refer it, or to treat th3 application as made within time, 
as the case may be. 

After hearing the case the High Court will give its 
judgment and shall send a copy of the same to the Appellate 
Tribunal which shall pass orders in continuity with High Court’s 
judgment. 
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Income-tax shall be payable by the assessee in accordance 
with the assessment already made irrespective of the fact that a 
reference has been made to the High Court. If as a result of 
reference the amount of assessment is reduced refund will be 
granted to the assessee. 

A oase referred to the High Court under Section 66 is 
heard by a bench of not less than two judges. From any 
judgment of the High Court an appeal can be made to the 
Supreme Court provided the High Court certifies it to be a fit 
case to go to Supreme Court. 



SECilON 34 


INCOME ESCAPING ASSESSMENT 

(i) If- 

(aj the income-tax Officer has reason to believe 
that by reason of the cmissin or failure on the part of an 
assessee to make a return of his income under Section 22 
for any year or to disclose fully and truly all material 
facts necessary for his assessment for that year, income, 
profits or gains chargeable to income-tax have escaped 
assessment for that year, or have been under assessed, or 
assessed at too low a rate, or have been made the subject 
of excessive relief under the Act, or excessive loss or 
depreciation allowance has been computed, or 

(b) Notwithstanding that there has been no 
omission or failure as mentioned in clause (a) on the Part 
of the assessee, the Income-tax Officer has in consequence 
of information in his possession reason to believe that 
income, profits or gains chargeable to income-tax have 
escaped assessment for any year, or have been under 
assessed, or assessed at too low a rate, or have been made 
the subject of excessive relief under this Act, or that 
excessive loss or depreciation allowance has been computed, 
he may in cases falling under clause (a) at any time 
within eight years and in cases falling under clause (b) at 
any time within four years of the end of that year, serve 
on the assessee, or, if the assessee is a company, on the 
principal officer thereof, a notice containing all or any 
of the requirements which may be included in a notice 
under sub-section ( 2 ) of Section 22 and may proceed to 
assess or reassess such income, profits or gains or recompute 
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the loss or depreciation allowance; and the provisions of 
this Act shall, so far as may be, apply accordingly as if 
the notice were a notice issued under that sub-section : 

Provided that— 

(i) the Income-tax Officer shall not issue a notice 
under this sub-section, unless he has recorded 
his< reasons for doing so and the Commissiom r 
is satisfied on suchreasones recorded that it is a 
fit case for the issue of such notice; 

(ii) the tax shall be chargeable at the rate at which 
it would have been charged had the income, 
profits or gains not escaped asses-ment or full 
assessment, as the case may be; and 

(iii) where the assessment made or to be made is an 
assessment made or to be made on a person 
deemed to be the agent.of a non-resident person 
under Section 43, this sub-secticn shall have 
effect as if for the periods of eight years and 
four years a period of one year was substituted. 

Explanation —Production before the Income-tax 
Officer of account books or other evidence from which 
material facts could with^ due diligence have been 
discovered by the Income-tax Officer will not necessarily 
amount to disclosure within the meaning o his. section. 

(2) Where an assessment is reopened in cricumst- 
ances falling under clause (b) of sub-section (1), the ass- 
essee may, if he has not impugned any part of the original 
assessment order for that year cither under Section 30 or 
tinder Section 33-A, claim that the proceedings under sub¬ 
section (1) of this section shall be dropped on his showing 
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that he had been assessed on an amount or to a sum not 
lower than what he would be rightly liable for even if the 
items alleged to have escaped assessment had been taken 
into account, or the assessment or computation had been 
properly made: 

Provided that in so doing he shall not be entitled to 
reopen matters concluded by an order under Section 33- 
B or Section 35, or by a decision of the High Court or of 
the Privy Council under Section 66 and Section 66-A. 

(3) No order of assessment under Section 23 to 
clause (c) of sub-section (1) of Section 28 applies or of 
assessment or re-assessment in cases falling within clause 
(a) of sub-section (1) of this section shall be made after 
the expiry of eight years, and no order of assessment or 
re-assessment in any other case shall be made after the 
expiry of four years, from the end of the year in which 
the income, profits or gains were first assessable: 

Provided that where a notice under sub-section (1) 
has been issued within the time therein limited, the assess¬ 
ment or reassessment to be made in pursuance of such 
notice may be made before the expiry of one year from 
the date of the service of the notice even if such period 
exceeds the period of eight years or four years, as the case 
may be: 

Provided further that nothing contained in this sub¬ 
section shall apply to a re-assessment made under Section 
27 or in pursuance of an order under Section 31, Section 
33, Section 33-A,.Section 33-B, Section 66 or Section 66-A. 

This section enables Income-tax Officer to initiate pro¬ 
ceedings when he has reason to believe that some income of the 
assessee has escaped assessment. This section also enables him 
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to revise the amount of loss, or depreciation allowance, comput¬ 
ed by him in excess of the proper amount. 

If the escapement is due to the assessee’s failure to dis¬ 
close fully and truly all material facts necessary for the assess¬ 
ment the time limit for reopening assessment proceedings and 
issuing of notice, in respect thereof, is 8 years, but if there is no 
omission, or failure, on the part of the assessee and the Income- 
tax Officer had full information in his possession and still the 
inoome escaped assessment the time limit is four years only, 
from the end of the year in which the income was first assessa 
ble, and the assessment or re-assessment must be completed 
within one year of the date of issue of notice. 

Before issuing notice to the assessee under this section the 
Income-tax Officer must record his ieason 5 * for doing so and the 
Commissioner of Income-tax must be satisfied that it was a fit 
case for issuing notice. 

The tax shall be chargeable at the rate at which it would 
have been charged had the income not escaped assessment. 


SECTION 35 

RECTIFICATION OF MISTAKE 

(1) The Commissioner or Appellate Assistant Com¬ 
missioner may, at any time within four years from the 
date of any order passed by him in appeal or, in the case 
of the Commissioner, in revision under Section 33A and 
the Income-tax Officer may, at any time within four years 
from the date of any assessment order or refund order 
passed by him on his own motion rectify any mistake 
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apparent from the record of the appeal, revision assess¬ 
ment or refund as the case may b”, and shall within the 
like period rectify any such mistake which has been 
brought to his notice by an assessee : 

Provided that no such rectification shall be made, 
having the effect of enhancing an assessment or reducing 
a refund unless the Commissioner, the Appellate Assistant 
Commissioner or the Income-tax Officer, as the case may 
be has given notice to the assessee of his intention so to do 
and has allowed him a reasonable opportunity of being 
heard : 

Provided further that no such rectification shall be 
made of any mistake in any order passed more than one 
year before the commencement of the Indian Income-tax 
(Amendment) Act, 1939. 

(2) The provisions of sub-section (1) apply also in 
like manner to the rectification of mistake by the Appel¬ 
late Tribunal. 

(3) Where any such rectification has the effect of 
reducing the assessment, the Income-tax Officer shall 
make any refund which may be due to such assessee. 

(4) Where any such rectification has the effect of 
enhancing the assessment, or reducing a refund, the In¬ 
come-tax Officer shall serve on the assessee a notice of 
demand in the prescribed form specifying the sum payable 
and s”ch notice of demand shall be deemed to be issued 
under section 29, and the provisions of this Act shall apply 
accordingly. 

This section empowers the Commissioner or Appellate 
Assistant Commissioner of Income-tax or the Income-tax Officer 
to rectify a mistake in any order passed by him in a revision, 
appeal or assessment, as the case may be, at his own motion or 
on the application of the assessee. This power of rectification 
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can be exercised only in case of mistake patent from the facts 
or documents which were before him when he passed the order. 
The officers have no general power of review or the assessee 
cannot introduce new facts. The time limit is four years from 
the date of the order passed by him. An officer cannot make 
a rectification which has the effect of enhancing an assessment 
or reducing a refund without giving the assessee an opportunity 
of being heard. 

The Appellate Tribunal is also empowered to rectify mis¬ 
take according to above provisions. 

Where the rectification results in reducing the assessment 
refund is allowed to the assessee, or on the other hand if it 
results in enhancing the assessment the assessee shall be required 
to pay additional amount of tax. 


SECTION 36. 

TAX TO BE CALCULATED TO THE NEAREST ANNA 

In the determination of the amount of tax or of 3 
refund payable under this Act, fraction of an anna less 
than six pies shall be disregarded, and fractions of an 
anna equal to or exceeding six pies shall be regarded as 
one anna. 



SECTION 37 

POWER TO TAKE EVIDENCE ON OATH 

The Income-tax Officer, Appellate Assistant Com¬ 
missioner, Commissioner and Appellate Tribunal shall, 
for the purposes of this chapter, have the same powers as 
are vested in a Court under the Code of Civil Procedure, 
1908, when trying a suit in respect of the following 
matters, namely, 

(a) enforcing the attendance of any person and ex¬ 
amining him on oath or affirmation; 

(b) compelling the production of documents; and 

(c) issuing commission for the examination of wit¬ 
nesses, and any proceeding before an Income-tax Officer, 
Appellate Assistant Commissioner, Commissioner or 
Appellate Tribunal under this chapter shall be deemed to 
be a “Judicial Proceeding” within the meaning of Sec¬ 
tion 193 and 228 and for the purposes of Section 196 of 
the Indian Penal Code. 


SECTION 38 

POWER TO CALL FOR INFORMATION 

The Income-tax Officer or Assistant Commissioner 
may, for the purpose of this Act,^ 

(1) require any firm, or Hindu undivided family 
to furnish him with a return of the members of the firm, 
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or of the manager or adult male members of the family, 
as the case may be, and of their addresses; 

(2) require any person whom he has reason to 
believe to be a trustee, guardian, or agent, to furnish him 
with a return of the names of the persons for or of whom 
he is trustee, guardian, or agent, and of their addresses; 

(3) require any assessee to furnish a statement of 
the names and addresses of all persons to whom he has 
paid in any year rent, interest, commission, royalty or 
brokerage, or any annuity not being an annuity taxable 
under the head “salaries”, amounting to more than Rs.400, 
together with p irticulars of all such payments made; 

(4) require any dealer, broker or agent or any 
person concerned in the management of a stock or 
commodity exchange to furnish a statement of the names 
and addresses of all persons to whom he or the exchange 
has paid any sum in connection with the sale, exchange or 
transfer of a capital asset, or on whose behalf or from 
whom he or the exchange has received any sum, together 
with particulars of all such payments and receipts. 

The object of this section is to obtain information about 
income of assessees indirectly-froin the account books of other 
assessees. In order to find out particulars of payments to other 
asaesaees the Income-tax Officers often used to detain assessees’ 
books of accounts for long periods. In order that the assessees 
may not be put to any hardship this section provides for a right 
of the Income tax Officer to call for return of particulars of 
such payments so that there may be no necessity for him to 
detain the books. Particulars of payments of interest and rent 
etc. muBt be furnished in the return under this section irrespec¬ 
tive of the fact whether the same can be claimed as deduction 
in his assessment or not. Even banks are bound to supply to 
the Inoome-tax authorities particulars of dealings with their 
customers. 
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Income-tax Officers and Inspectors are not empowered to 
enter the premises of any person to make enquiries and to 
call for and inspect his account books. But the Taxation 
on Income (Investigation Commission) Act, empowers the 
Commission to authorise an official to visit buildings and pre¬ 
mises for the purpose of taking extracts and copies of accounts 
and documents. 


SECTION 39. 

POWER TO INSPECT THE REGISTER OF MEMBERS 
OF ANY COMPANY. 

The Income-tax Officer or Assistant Commissioner, 
or any person authorised in writing in this behalf by the 
Income-tax Officer or Assistant Commissioner, may in¬ 
spect and, if necessary, take copies, or cause copies to be 
taken, of any register of the members, debenture-holders 
or mortgagees of any company or of any entry in such 
register. 

The powers conferred by this section and section 3S, so far 
as they relate to Assistant Commissioners, extend to both Appel¬ 
late and Inspecting Assistant Commissioners. 



SECTION 40 

GUARDIAN, TRUSTEES AND AGENTS 

(1) Where the guardian or trustee of any person 
being a minor, lunatic or idiot (all of which persons are 
hereinafter in this sub-section included in the term “bene¬ 
ficiary”) is entitled to receive on behalf of such bene¬ 
ficiary, or is in receipt on behalf of such beneficiary, of, 
any income profits or gains chargeable under this Act, 
the tax shall be levied upon and recoverable from such 
guardian or trustee, as the case may be, in like manner 
and to the same amount as it would be leviable upon and 
recoverable from any such beneficiary if of full age 
or sound mind and in direct receipt of such income, 
profits or gains, and all the provisions of this Act shall 
apply accordingly. 

(2) Where the trustee or agent of any person not 
resident in the taxable territories and not being a minor, 
lunatic or idiot (such person being hereafter in this sub¬ 
section referred to as a “beneficiary”) is entitled to re¬ 
ceive on behalf of such beneficiary, or is in receipt on 
behalf of such beneficiary of, any income, profit or gain 
chargeable under this Act, the tax, if not levied on the 
beneficiary direct, may be levied upon and recovered 
from trustee or agent, as the case may be, in a like 
manner and to the same amount as it wouid be leviable 
upon and recoverable from the beneficiary if in direct 
receipt of such income, profits or gains, and all the pro¬ 
visions of this Act shall apply accordingly. 



SECTION 41 


COURTS OF WARDS 

(1) In the case of income, profits)or gains charge¬ 
able under this Act which the Courts of Wards, the 
Administrators-General, the Official Trustees or any 
receiver or manager (including any person whatever his 
designation who in fact manages property on behalf of 
another) appointed by or under any order of a Court, or ' 
any trustee or trustees appointed under a trust declared by 
a duly executed instrument in writing whether testamentary 
or otherwise (including the trustees under any Wakf deed 
which is valid under the Mussalman Wakf validating Act, 
1913), are entitled to receive on behalf of any person, the 
tax shall be levied upon and recoverable from such 
Court of Wards, Administrator-General, Official Trustee, 
receiver ’or manager or trustee or trustees in the like 
manner and to the same amount as it would be leviable 
upon and recoverable from the person on whose behalf 
such income, profits or gains are receivable, and all the 
provisions of this Act shall apply accordingly : 

Provided that where any such income, profits or 
gains or any part thereof are not specifically receivable on 
behalf of any one person, or where the individual shares 
of the persons on whose behalf they are receivable are 
indeterminate or unknown, the tax shall be levied and 
recoverable at the maximum rate but, where such persons 
have no other personal income chargeable under this Act 
and none of them is an artificial juridical person, as it such 
income, profits or gains or such part thereof were the 
total income of an association of persons : 
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Provided further that when part only of the income, 
profits and gains of a trust is chargeable under this Act, 
that proportion only of the income, profits and gains 
receivable by a beneficiary from the trust which the part 
so chargeable bears to the whole income, profits and gains 
of the trust shall be deemed to have been derived from 
that part. 

(2) Nothing contained in sub-Section (1) shall 
prevent either the direct assessment of the person on whose 
behalf income, profits or gains therein referred to are 
receivable, or the recovery from such person of the tax 
payable in respect of such income, profits or gains. 

Section 40, sub-section (I) makes the guardian or trustee 
of a minor, lunatic or idiot liable to be assessed on any income 
which such guardian or trustee is entitled to receive on behalf 
of minor, lunatic or the idiot. 

Sub-section (2) of Section 40, makes the trustee or agent 
of a non-resident liable to be assessed on any income which 
such trustee or agent is entitled to receive on behalf of the non- 
r-sident provided the tax is not levied on the nonresident 
direct. 

Section 41 makes (a) the Courts ef Wards, (b) the Adminis¬ 
trators General, (c) the Official trustees, (d) any receiver or 
manager appointed by a Court, or (e) any trustee appointed 
under a duly executed trust deed, or under a will, liable to be 
assessed on any income which they are entitled to receive on 
behalf of her eficiaries. 

Not* * -Unler either section th= liability to assessment is to be in the same 
manner and to the same extent as it would have been had the 
assessment been made on the beneficial y. 
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Income deemed to accrue or arise within the 
Taxable Territories 

(1) All income, profits or gains accruing or arising 
whether directly or indirectly, through or from any business 
connection in the taxable territories, or through or from 
any property in the taxable territories, or through or from 
any asset or source of income in the taxable territories, or 
through or from any money lent at interest and brought 
in to the taxable territories in cash or in kind, or through 
or from the sale, exchange or transfer of a capital asset in 
the taxable territories shall be deemed to be income 
accruing or arising whithin the taxable territories and 
where the person entitled to the income, profits or gains 
is not resident in the taxable territories shall be charge¬ 
able to income-tax either in his name or in the 
name of his agent, and in the latter case such agent shall 
be deemed to be, for all the purposes of this Act, the 
assessee in respect of such income-tax: 

Provided that where the person entitled to the in¬ 
come, profits or gains is not resident in the taxable terri¬ 
tories the income-tax so chargeable may be recovered by 
deduction under any of the provisions of Section 18 and 
that any arrears of tax may be recovered also in accordance 
with the provisions of this Act from any assets of the 
non-resident person which are, or may at any time come 
within the taxable territories: 

Provided further that any such agent, or any person 
who apprehends that he may be assessed as such an agent, 
roay retain out of any money payable by him to such 
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non-resident person a sum equal to his estimated liability 
under this sub-section, and in the event of any disagree¬ 
ment between the non-resident person and such agent or 
person as to the amount to be so retained, such agent or 
person may secure from the Income-tax Officer a 
certificate stating the amount to be so retained pending 
final settlement of the liability, and the certificate so 
obtained shall be his warrant for retaining that amount: 

Provided further that the amount recoverable from 
such agent or person at the time of final settlement shall 
not exceed the amount specified in such certificate except 
to the extent to which such agent or person may at such 
time have in his hands additional assets of such non¬ 
resident person. 

(2) Where a person not resident or not ordinarily 
resident in the taxable territories carries on business with a 
person resident in the taxable territories and it appears to 
the Income-tax Officer, that owing to the close connection 
between such persons the course of business is so arranged 
that the business done by the resident person with the 
person not resident or not ordinarily resident produces to 
the resident either no profits or less than the ordinary 
profits which might be expected to arise in that business, 
the profits derived therefrotn or which may reasonably be 
deemed to have, been derived therefrom, shall be 
chargeable to income-tax in the name of the resident 
person who shall be deemed to be, for all the purposes 
of this Act, the assessee in respect of such income-tax. 

(3) In the case of a business of which all the opera¬ 
tions are not carried out in the taxable territories the 

profits and gains of the business deemed under this section to 
acciue or arise in the taxable territories shall be only such 

anrt trains as are reasonably attributable to that 
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part of the operations carried out in the taxable territories. 

Reference of income deemed to accrue or arise within the 
taxable territories has already been made in Section 4. The 
following is an extract from departmental instructions issued 
by the Central Government with regard to the application of 
this section. 

Departmental instruction *—The amendments made in sub¬ 
section (1) of this section make it applicable to both residents 
and non residents and this sub section now covers all incomes, 
profits or gains accruing or arising through or from any business 
connection, property, asset or source of income in taxable 
territories or through or from any money lent at interest and 
brought into taxable territories, in cash or in kind. This sub¬ 
section extends to all income which arises in a primary sense in the 
taxable territories even though that income may not be received 
or brought into taxable territories The only exception is that 
provided in respect of pensions payable without India. 

It is important to note that wheie the owner of the in¬ 
come described in sub-section (1) is a non-resident, the assess¬ 
ment can now be made either in his name or in the name of 
his agent. 

The tax chargeable on a non-resident person may be re¬ 
covered by deduction under any of the provisions of Section 18, 
and any arrears of tax may be recovered from any assets of the 
non-resident which are or may at any time come within taxable 
territories. There is no time limit to such recovery. 

Now that the position of an agent of a non-resident is 
more onerous provision is made to enable such an agent to 
retain from monejr payable by him to his non-resident principal, 
a sum equal to the tax which the agent estimates he will 
have to pay under this section. If the non resident prin¬ 
cipal and the resident agent cannot agree on the estimated 
amount to be so retained, the resident agent can obtain from 
the Income-tax Officer a certificate stating the amount to be 
retained pending final settlement of the liability. 
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Sub-section (2) applies to the business relation between 
persons not resident or not ordinarily resident in taxable terri¬ 
tories and persons who are so resident. Tt is no longer necessary, 
for the purpose of this sub-section for the person not resident 
or not ordinarily resident in the taxable territories to exercise 
any control over the business of the resident person. 

A very important amendment has been made to sub¬ 
section (3) and in this connection the distinction between profits 
and gains which are assessable because they arise in taxable 
territories and the profits and gains which are assessable be¬ 
cause they are deemed to arise in the taxable territories should 
be carefully noted. Thus if a non resident business consists of 
buying goods in the taxable territories and selling them in foreign 
country he will be assessable (either directly or through an 
agent) only in respect of that part of the profits which is attri¬ 
butable to the buying operations. If, on the other hand the 
business consists of buying goods abroad and selling them in 
the taxable territories the full profits or gains arise (i. e. they are 
not merely deemed to arise) in taxable territories, and are tax¬ 
able by virtue of the provisions of Section 4 (1) (c) and Section 
42 (3J has no application to them. 

Indian branches of non-resident firms aro liable to assess¬ 
ment under the Act. In order to secure an accurate assess¬ 
ment in such cases, sections 22 (4) and 37 enable an Income- 
tax Officer to require the production of the Balance Sheet and 
Profit and Loss Account of the firm as a whole in addition to 
that of the Indian branch, and also to require the submission 
of a detailed statement of all the profits credited to the Head 
Offioe on account of transactions carried out on its behalf. 

It is to be noted that there is no legal basis in Indian 
Income-tax Law for a distinction between trading with taxable 
territories’ and ‘trading in taxable territories’ the real question 
being whether there is any income which accrues or arises or is 
deemed to accrue or arise in the taxable territories. In the case of 
a consignment business, therefore, if goods are sold outright to a 
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consignee in the taxable territories by a non-resident consignor 
who has no other “business connection” in the taxable territories 
the consignor is not liable to tax as no income arises to him or 
can be deemed to arise to him in taxable territories on account of 
the sale of such goods. But if the goods sold remain the pro¬ 
perty of the consignor, he is liable. 

In the case of profits of a non resident from a business of 
which some operations Fire carried on outside the taxable terri¬ 
tories and only some in the taxable territories, only proportion¬ 
ate profits are taxable under the Indian Income Tax Act. A 
non-resident manufactures goods in England and sells them in 
India his manufacturing profits shall have to be kept separate 
from his merchanting profits. 

In respect of transactions, between India and Pakistan, 
of which some operations are carried on in one dominion and 
some in the other, in order to avoid double taxation an agree¬ 
ment between the two dominions was entered into on 10th 
December, 1947, according to which percentage of income of 
such transaction which each dominion is entitled to charge has 
been fixed. 



SECTION 43 


AGENT TO INCLUDE PERSONS TREATED AS SUCH 

Any person employed by or on behalf of a person 
residing out of the taxable territories, or having any 
business connection with such pei son, or through whom 
such person is in the receipt of any income, profits or 
gains upon whom the Income-tax Officer has caused a 
notice to be served of his intention of treating him as the 
agent of the non-resident person shall, for all the purposes 
of this Act, be deemed to be such agent: 

Provided that where transactions are carried on in 
the ordinary course of business through a broker in the 
taxable territories in such circumstances that the broker 
does not in respect of such transactions deal directly with 
or on behalf of a non-resident principal but d'eals with or 
through a non-resident broker who is carrying on such 
transaction in the ordinary course of his business and not 
as a principal such first mentioned broker shall not be 
deemed to be an agent under this section in respect of such 
transactions : 

Provided further that no person shall be deemed to 
be the agent of a non-resident person, unless he has had 
an opportunity of being heard by the Income-tax Officer 
as to his liability. 

Explanation : A person, whether residing in or out 
of the taxable territories, who acquires, after the twenty- 
eighth day of February, 1947, whether by sale, exchange, 
or transfer, a capital asset in the taxable territories from a 
person residing out of the taxable territories shall, for the 
purposes of charging to tax the capital gain arising from 
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such sale, exchange or transfer, be deemed to have a 
business connection, within the meaning of this section, 
with such person residing out of the taxable territories. 

In order that a resident person may be treated as the 
agent of a non-resident the existence of any one of the following 
conditions will be sufficient;— 

(i) the resident is employed by the non resident; 

(ii) there is a business connection between the resi¬ 
dent and the non-resident; 

(iii) the non resident receives ary income through the 
resident. 

But the Income-tax Officer must serve on the resident 
person a notice of his intention of treating him (the resident) 
os agent of the non resident person. A broker in taxable terri¬ 
tories, who carries out certain transactions on the account of a 
non-resident through a non-resident broker is nob deemed agent 
in respect of such transactions, because it is difficult for the 
broker in the taxable territories to find out the amount of profit 
of the non resident principal aud to calculate the amount of tax 
to be retained. In such cases non resident principal is taxed 
direct under the provisions of section 42. 


SECTION 44 

Liability in cases of a discontinued firm 
or association 

Where any business, profession or vocation carried 
on by a firm or association of persons has been discon¬ 
tinued, or where an association of persons is dissolved, 
every person who was at the time of such discontinuance 
or dissolution a partner of such firm or a member of such 
association shall, in respect of the income, profits and 
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gains of the firm or association, be jointly and severally 
liable to assessment under Chapter IV and for the amount 
of tax payable and all the provisions of Chapter IV shall, 
so far as may be, apply to any such assessment 

Where a business, profession or vocation belonging to a 
firm or association of persons is discontinued, the firm or the 
association of persons will be assessed on its profits as if it weie 
still in existence and the tax may be recovered from the part 
ners of the firm or the members of the association as the case 
may be, at the time of dissolution, either jointly or severally. 

In respect of a Hindu undivided family which disappears 
by being divided before the time comes for its assessment Sec 
tion 25A empowers the Income-tax Officer to compute profits 
(for the period up to the date of actual partition) as if the 
family was not divided and still continued to exist, and to 
recover the tax from the members who composed the family, 
jointly or severally. 


SECTION 44A. 

Liability to tax of occasional shipping. 

The provisions of this Chapter shall, notwithstanding 
anything contained in the other provisions of this Act, 
apply lor the purpose of the levy and recovery of tax in the 
case of any person who resides out of the taxable territo¬ 
ries and cariies on business in the taxable territories in any 
year as the owner or charterer of a ship (such person here¬ 
inafter in this chapter being referred to as the principal), 
unless the Income-tax Officer is satisfied that there is an 
agent of such principal from whom the tax will be reco¬ 
verable in the following year under the other provisions 
of this Act. - 



SECTION 44B, 

RETURN OF PROFITS AND GAINS. 

(1) Before the departure from any port in the taxable 
territories of any ship in respect of which the provisions 
of this Chapter apply, the master of the ship shall prepare 
and furnish to the Income-tax Officer a return of the full 
amount paid or payable to the principal, or to any person 
on his behalf, on account of the carriage of all passengers, 
live-stock or goods shipped at that port since the last 
arrival of the ship thereat. 

(2) On receipt of the return, the Income-tax Officer 
shall assess the amount referred to in sub-section (1), and 
for this purpose may call for such accounts or documents 
as he may require, and one sixth of the amount so assessed 
shall be deemed to be the amount of the profits and gains 
accruing to the principal on account of the carriage of the 
passengers, livestock and goods shipped at the port. 1 

(3) When the profits and gains have been assessed 1 
as aforesaid, the Income-tax Officer shall determine the 
sum payable as tax thereon at the rate for the time being 
applicable to the total income of a company, and such sum 
shall be payable by the master of the ship, and a port- 
clearance shall not be granted to the ship until the Cus¬ 
toms-collector, or other officer duly authorised to ^rant 
the same, is satisfied that the tax has been duly paid. 



SECTION 44C. 


ADJUSTMENTS. 

Nothing in this Chapter shall be deemed to prevent 
a principal from claiming, in the year following that in 
which any payment has been made on his behalf under 
this Chapter, that an assessment be made of his total 
income in the previous year, and that the tax payable on 
the basis thereof be determined in accordance with the 
other provisions ot this Act, and, if he so claims, any such 
payment as aforesaid shall be treated as a payment in 
advance of the tax and the difference between the sum so 
paid, and the amount of tax found payable by him shall 
be paid by him or refunded to him, as the case may be. 

The above sections apply only to tramp ships—passenger or 
cargo vessels which do not run on regular lines but call occa¬ 
sionally at the ports in the taxable territories. The tax is levied 
on the principal who may be owner or the charterer of the ship. 
These sections are only applicable where the principal— 

(a) carries on business in taxable territories as the 
owner or charterer of a ship; 

(b) does not reside in the taxable territories; and 

(c) does not employ an agent from whom the tax would 
be recoverable under Section 42. 

Section 44B lays down the method of filing of return of 
receipts on account of carriage of passengers, live-stock or 
goods, by the master of the ship and of assessment of income 
therefrom, and computation of tax payable thereon, by the 
Income-tax Officer. Seotion 44C provides for the adjustment 
of the tax so paid towards his regular assessment under other 
provisions of this Act. 



SECTION 44D. 


Avoidance of income-tax by transactions resulting 
in the transfer of income to persons resident or 
ordinarily resident abroad. 

(1) Where any person has, by means of a transfer 
of assets, by virtue or in consequence whereof, either alone 
or in conjunction with associated operations, any income 
which if it were the income of such person would be 
chargeable to income-tax becomes payable to a person 
not resident or to a person resident but not ordinarily 
resident in Taxable tarritorics acquired any rights by 
virtue or in consequence of which he has within the mean¬ 
ing of this section power to enjoy such income, whether 
forthwith or in the future, that income shall, whether it 
would or would not have been chargeable to income-tax 
apart from the provisions of this section, be deemed to be 
income of such first-mentioned person for all the purposes 
of this Act. 

(2) Where any person receives or is entitled to 
receive, whether before or after any transfer of assets by 
virtue or in consequence whereof either alone or in con¬ 
junction with associated operations any income becomes 
payable to a person not resident or resident but not 
ordinarily resident in the taxable territories any sum paid 
or payable by way of a loan or repayment of a loan or any 
other sum, being a sum which is not paid or payable for 
full consideration in money or money’s worth, paid or 
payable otherwise than as income, such income shall, 
whether it would or would not have been chargeable to 
income-tax apart from the provisions of this section, be 
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deemed to be the income of the first-mentioned person 
for all the purposes of this Act. 

(3) Sub-sections (1) and (2) shall not apply if such 
first-mentioned person shows to the satisfaction of thp 
Income-tax Officer cither— 

(a) that neither the transfer nor any associated 
operation had for its purpose or for one of its purposes the 
avoidance of liability to taxation; or 

(b) that the transfer and all associated operation 1 ; 
were bona fide commeicial transactions and were not desig¬ 
ned for the purpose of avoiding liability to taxation. 

(4) For the purposes of this section, an ‘associated 
operation’ means, in relation to any transfer, an operation 
of any kind effected by any person in relation to any of 
the assets transferred or any assets represeting whether 
directly or indirectly any of the assets transferred, or to 
the income arising from any such assets, or to any assets 
representing whether directly or indirectly the accumula- 
lations of income arising from any such assets. 

(5) A person shall, for the purposes of this section, 
be deemed to have power to enjoy income of a person not 
resident, or resident but not ordinarily resident, in the 
taxable territories, if— 

(a) the income is in fact so dealt with by any person 
as to be calculated at some point of time and, whether in 
the form of income or not, to enure for the benefit of th£ 
first-mentioned person, or 

(b) the receipt or accrual of the income operates to 
increase the Value to such first-mentioned person of any 
assets held by him or for his benefit, or 

(c) such first-mentioned person receives or is entitled 
to receive at any time any benefit provided or to be pro¬ 
vided out of that income or out of moneys w'hich are or 
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will be available for the purpose by reason of the effect or 
successive effects of the associated operations on that 
income and on any assets which represent that income, ot 

(d) such first-mentioned person has power by means 
of the exercise of any power of appointment or power of 
revocation or otherwise to obtain for himself, whether 
with or without the consent of any other person, the 
beneficial enjoyment of the income, or 

(e'' such first-mentioned person is able, in any man¬ 
ner whatsoever and whether directly or indirectly, td 
control the application of the income . 

■ 6) In determining whether a person has power to 
enjoy income within the meaning of this section, regard 
shall be had to the substantial result and effect of the 
transfer and any associated operations, and all benefits 
which may at any time accrue to such person as a resuslt 
of the transfer and any associated operations shall be 
taken into account irrespective of the nature or form of 
the benefits. 

(7) For the purposes of this section—* 

(a) the expression ‘assets’ includes property or rights 
of any kind, and the expression ‘transfer’ in relation to 
rights includes the creation of those rights; 

(b) the expression ‘benefit’ includes a payment of 
any kind; 

(c) references to income of a person not resident or 
of a person not ordinarily resident in Taxable territories 
shall, where the amount of the income of a company for 
any year or period has been deemed to have been distri¬ 
buted under sub-section (1) of Section 23A, include 
references to so much of the income of the company for 
that year or period as is equal to the amount deemed to 
have been distributed to that person; 
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fd) references to assets representing any assets, income 
or accumulations of income include references to shares 
in or obligation of any company to which, or obligation 
of any other person to whom, those assets, that income or 
those accumulations are or have been transferred; 

(e) any body corporate incorporated outside the tax¬ 
able territories shall be treated as if it were resident out of 
the taxable territories whether it is so resident or not. 

(8) The provisions of this section shall apply for the 
purposes of assessment to income-tax and super-tax for the 
year ending on the 31st day of March, 1940, and subse¬ 
quent years, and shall apply, in relation to transfers of 
assets and associated operations whether carried out 
before or after the commencement ol the Indian Income- 
tax (Amendment) Act, 1939. 

(9) Where any person has been charged to tax on 
any income deemed to be his under the provisions of this 
section, and that income is subsequently received by him, 
whether as income or any other form, it shall not again 
be deemed to form part of his income for the purposes 
of this Act. 

Comment already given under Section 16. 


SECTION 44E. 

AVOIDANCE OF TAX BY CERTAIN TRANSACTIONS 
IN SECURITIES 

(1) Where the owner of any securities (in this sub¬ 
section and in sub-section (2) referred to as ‘the owner’) 
agrees to sell or transfer those securities, and by the 
same or any collateral agreement— 
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(a) agrees to buy back or re-acquire the securi¬ 
ties, or. 

(b) acquires an option, which he subsequently 
exercises, to buy back or rc-acquirc the securities, 

then, if the result of the transaction is that any interest 
becoming payable in respect of the securities is receivable 
otherwise than by the owner, the interest payable as 
aforesaid shall, whether it would or would not have been 
chargeable to tax apart from the provisions of this section, 
be deemed for all the purposes of this Act to be the 
income of the owner and not to be the income of any 
other person 

(2) The references in sub-section (1) to buying back 
or re-acquiring the securities shall be deemed to include 
references to buying or acquiring similar securities, so, 
however, that where similar securities are bought or 
acquired, the owner shall be under no greater liability 
to tax than he would have been under if the original 
securities had been bought back or re-acquired. 

(3) Where any person carrying on a business which 
consists wholly or partly in dealing in securities agrees m 
buy or acquire any securities, and by the same or any 
collateral agreement— 

(a) agrees to sell back or re-transfer the securities, ^r 

(b) acquires an option, which he subsequently 
exercises, to sell back or re-transfer the securities, 

then, if the result of the transaction is that any interest 
becoming payable in respect of the securities is receivable 
by him, no account shall be taken of the transaction in 
computing for any of the purposes of this Act the profits 
arising from or loss sustained in the business. 

(4) Sub-section (3) shall havr .'Tret, subject to any 

necessary modifications, - ’ r ! r - i ” j back 
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or re-transferring the securities included references to 
selling or transferring similar securities. 

(5) For the purpose of this section— 

(a) the expression ‘interest’ includes a dividend; 

(b) the expression ‘securities* includes stocks and 
shares; 

(c) securities shall be deemed to be similar if they 
entitle their holders to the same rights against the same 
persons as to capital and interest and the same remedies 
for the enforcement of those rights, notwithstanding any 
difference in the total nominal amounts of the respective 
securities or in the form in which they are held or the 
manner in which they can be transferred. 

(6) The Income-tax Officer may by notice in 
writing require any person to furnish him wtihin such, 
time as he may direct (not being less than twenty-eight 
days,) in respect of all securities of which such person was 
the owner at any time during the period specified in the 
notice, such particulars as he considers necessary for the 
purposes of this section and for the purpose of discovering 
whether tax has been borne in respect of the interest on 
all those securities; and if that person without reasonable 
excuse fails to comply with the notice, he shall be liable 
to a penalty not exceeding five hunded rupees and to a 
further penalty of the like amount for every day after the 
infliction of such penalty during which the failure 
continues. 



SECTION 44F. 


Avoidance of tax by sales cum-dividend. 

(1) Any person upon whom notice is served by the 
Income-tax Officer requiring him to furnish a statement 
of particulars relating to any securities in which, at any 
time during the period specified in the notice he has had 
any beneficial interest, and in respect of which, within 
such period, either no income was received by him, or 
the income received by him was less than the sum to 
which the income would have amounted if the income 
from such securities had accrued from day to day and 
been apportioned accordingly, shall, whether an assess¬ 
ment to income-tax or super-tax in respect of his total 
income has or has not been made for the relevant year or 
years of assessment, furnish such a statement and such 
particulars in the form and within the time (not being 
less than twentyeight days) required by the notice. 

(2) If it appears to the Income-tax Officer by refe¬ 
rence to all the circumstances in relation to the securities of 
any such person (including circumstances with respect to 
sales, purchases, dealings, contracts, arrangements, transfers, 
or any other transactions relating to such securities) that 
such person has thereby avoided or would avoid more 
than ten per cent, of the amount of the income-tax or 
super-tax for any year which would have been payable in 
his case in respect of the income from those securities if the 
income had been deemed to accrue from day to day and 
had been apportioned accordingly, and the income so dee¬ 
med to have been apportioned to him had been treated as 
part of his total income from all sources for the purposes 
of income-tax or super-tax, then those securities shall be 
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deemed to be securities to which sub-section (3) applies. 

(3) For the purposes of assessment to income-tax or 
super-tax in the case of any such person, the income from 
any securities to which this sub-section applies shall be 
deemed to accrue from day to day, and in the case of the 
sale or transfer of any such securities by or to him shall 
be deemed to have been received as and when it is 
deemed to have accrued. 

Provided that this section shall not apply if such 
person proves to the satisfaction of the Income-tax Officer 
that the avoidance of income-tax or super-tax was excep¬ 
tional and not systematic and that there was not in his 
case in any of the three preceding years any such avoidance 
of income-tax or super-tax, or that the provisions of 
Section 44E have been applied in his case in respect of 
such income. 

(4) If any person fails to furnish any statement or 
particulars required under this section, or if the Income- 
tax Officer is not satisfied with any statement or parti¬ 
culars furnished under this section, the Income-tax 
Officer may make an estimate of the amount of the in¬ 
come which, under the foregoing provisions of the sec¬ 
tion, is to be deemed to form part of the person’s total 
income for the purposes of income-tax or super-tax. 

(5) If any person without reasonable excuse fails 
to furnish any statement or particulars required under 
this section, he shall be liable to a penalty not exceeding 
five hundred rupees, and to a further penalty of the like 
amount for every day after the infliction of such penalty 
during which the failure continues. 

(6) For the purposes of this section the expression 
‘securities’ includes stocks and shares. 

Comment already given under section 18. 



SECTION 45 


TAX WHEN PAYABLE 

Any amount specified as payable in a notice of 
demand under sub-section (3) of Section 23A or under 
Setcion 29 or an order under Section 31, or Section 
33 shall be paid within the time, at the place and 
to the person mentioned in the notice or order, 
or if a time is not so mentioned, then on or before 
the first day of the second month following 
the date of 'the service of the notice or order, and 
any assessee failing so to pay shall be deemed to be 
in default, provided that, when an assessee has presented 
an appeal under Section 30, the Income-tax Officer may 
in his discretion treat the assessee as not being in default 
as long as such appeal is undisposed nf ; 

Provided further that where an assessee has been 
assessed in respect of income arising outside the taxable 
territories in a country the laws of which prohibit or 
restrict the remittance of money to the taxable territories, 
the Income-tax Officer shall not treat the assessee as in 
in default in respect of that part of the tax which is due 
in respect of that amount of his income which by reason 
of such prohibitition or restriction cannot be brought into 
the taxable territories, and shall continue to treat the 
assessee as not in default in respect of such part of the tax 
until the prohibition or restriction is removed. 

Explanation .—For the purposes of this section in¬ 
come shall be deemed to have been brought into the tax¬ 
able territories if it has been utilized or could have been 
utilized for the purposes of any expenditure actually in- 
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curred by the assessee without the taxable territories or if 
the income whether capitalized or not has been brought 
into the taxable territories in any form. 


SECTION 46 

MODE AND TIME OF RECOVERY 

(1) When an assessee is in default in making a 
payment of income-tax, the Income-tax Officer may in his 
discretion direct that, in addition to the amount of the 
arears, a sum not exceeding that amount shall be re¬ 
covered from the assessee by way of penalty. 

(1A) For the purposes of sub-section (1), the 
Income-tax Officer may direct the recovery of any sum 
less than the amount of the arears and may enhance the 
sum so directed to be recovered from time to time in the 
case of a continuing default, so however that the total 
sum so directed to be recovered shall not exceed the 
amount of the arrears payable. 

(2) The Income-tax Officer may forward to the 
Collector a certificate under his signature specifying the 
amount of arears due from an assessee, and the Collector, 
on receipt of such certificate, shall proceed to recover 
from such assessee the amount specified therein as if it 
were an arear of land revenue : 

Provided that without prejudice to any other 
powers of the Collector in this behalf, he shall for the 
purpose of recovering the said amount have the 
powers which under the Code of Civil Procedure, 1908 a 
Civil Court has for the purpose of the recovery of an 
amount due under a decree. 
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(3) In any area with respect to which the Com¬ 
missioner has directed that any arrears may be recovered 
by any process enfoceable for the recovery of an 
arrear of any municipal tax or local rate imposed 
under any enactment for the time being in force in any 
part of the state the Income-tax OIHcer may proceed 
to recover the amount due by such process 

(4) TK£ Commissioner may direct by what 
authority any powers or duties incident under any such 
enactment as aforesaid to the enforcement of any process 
for the recovery of a municipal tax or local rate shall be 
exercised or performed when that process is employed 
under sub-section (3). 

(5) If any assessee is in receipt of any income 
chargeable under the head “Salaries” the Income-tax 
Officer may require any person paying the same to 
deduct from any payment subsequent to the date of such 
requisition any arrears due from such assessee, and such 
person shall comply with any such requisition, and shall 
pay the sum so deducted to the credit of the Central 
Government, or as the Central Board of Revenue directs. 

(5 A) The Income-tax Officer may at any time or 
from time to time, by notice in writing (a copy of which 
shall be forwarded to the assessee at his last address known 
to the Income-tax Officer) require any person from whom 
money is due or may become due to the assessee or any 
person who holds or may subsequently hold money for or 
on account of the assessee to pay to the Income-tax Officer, 
either forthwith upon the money becoming due or being 
held or at or within the time specified in the notice (not 
being before the money becomes due or is held) so much 
of the money as is sufficient to pay the amount due by 
the taxpayer in respect of arrears of income-tax and 
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penalty or the whole of the money when it is equal to or 
less than that amount. 

The Income-tax Officer may at any time or from 
time to time amend or revoke any such notice or extend 
the time for making any payment in pursuance of the 
notice 

Any person making any payment in compliance 
with a notice under this subsection shall bf deemed to 
have made the payment under the authority of the assessee 
and the receipt of the Income-tax Officer shall constitute 
a good and sufficient discharge of the liability of such 
person to the assessee to the extent of the amount referred 
to in the receipt. 

Any person discharging any liability to the assessee 
after receipt of the notice referred to in this sub-section 
shall be personally liable to the Income-tax Officer to the 
extent of the liability discharged cr to the extent of the lia¬ 
bility of the assessee for tax and penalties, whichever is less. 

If the person to whom a notice under this sub¬ 
section is sent fails to make payment in pursuance 
thereof to the Income-tax Officer, further proceedings may 
be taken by and before the Collector on the footing that 
the Income-tax Officer’s notice has the same effect as 
an attachment by the Collector in exercise of his powers 
under the proviso to sub-Section (2) of Section 46. 

Where a person to whom a notice under this sub¬ 
section is sent objects to it on the ground that the sum 
demanded or any part thereof is not due to the assessee or 
that he does not hold any money for or on account of the 
assessee, then, nothing contained in this section shall be 
deemed to require such person to pay any such sum or 
part thereof, as the case may be, to the Income-tax 
Officer; 
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(6) If the recovery of income-tax in any area 
has been entrusted to a State Government under 
Article 258 (1) of the Constitution the State Govern¬ 
ment may direct with respect to that area or any part 
thereof, that income-tax shall be recovered therein with, 
and as an addition to, any municipal tax or local rate, by 
the same person and in the same manner as the munici¬ 
pal tax or local rate is recovered. 

(/) Save in accordance with the provisions of 
sub-section (1) of Section 42 or of the proviso to Section 
45, no proceedings for the recovery of any sum payable 
under this Act shall be commenced after the expiration 
of one year from the last day of the financial year in 
which any demand is made under this Act: 

Provided that where the sum payble is allowed to 
be paid by instalments the period of one year herein 
referred to shall be reckoned from the date on which the 
last of such instalments was due. 

(8) For the purposes of this section, the expressson 
“Collector” shall include a Collector in Pakistan and the 
Income-tax Officer may forward a certificate under sub- 
Section (2) to a Collector in Pakistan through the Central 
Board of Revenue of Pakistan, if the assessce has property 
in the district of the Collector. 

(9) Where a Collector in the taxable territories 
receives through the Central Board of Revenue of India a 
certificate under the signature of an Income-tax Officer in 
Pakistan, the Collector shall proceed to recover the 
amount specified therein in the manner in which he 
would proceed to recover the amount specified in a certi¬ 
ficate received from an Income-tax Officer in the taxable 
territories, and shall remit any sum so recovered by him 
to the Income-tax Officer in Pakistan, after deducting 
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his expenses in connection with the recovery proceedings. 

(10) The provisions of sub-Siction (8) and (9) shall 
remain in force only so long as there are in force similar 
provisions in this Act as in force as part of the law of 
Pakistan or under any other similar Act forming part of 
the law of Pakistan, for the recovery of tax by a Collector 
in Pakistan on receipt of a certificate fiom an Income-tax 
Officer in the taxable territories 

Comment aheady given under Section 16. 


SECTION 47 

RECOVERY OF PENALTIES 

Any sum imposed by way of penalty under the 
provisions of sub section 1 2) of Section 25, Section 28, 
sub-section (6) of Section 44E, sub-section (5) of Section 
44F or sub-section (1) of Section 46, and any interest 
payable under the provisions of sub-sections 4), (6^, (7) 
or (8) of Section 18A shall be recoverable in the manner 
provided in this Chapter for recovery of arrear of tax. 

Section 45 lays down as to how and when the amount of 
tax demanded from an assessee under the provisions of the 
vaiious sections of this Act should be paid by him. It also 
provides that in the following two cases payment may be post¬ 
poned :— 

(i) When the assessee has presented an appeal under 
Section 30 and the Income tax Officer in his discre¬ 
tion has agreed that the assessee may not pay the 
amount of tax due from him until the appeal is dis¬ 
posed of. 
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(ii) When an assessee has been assessed in respect of 
income arising outside the taxable territories and the 
same cannot be remitted to taxable territories on 
account of some political or exchange difficulties, 
until such difficulties are removed. 

Section 46 provides that when an essessee is in default in 
the payment of tax due from him the Income tax Officer may 
impose a penalty on him and may enhance it from time to time 
in case of continuous default. This section lays down the various 
procedures which the Income-tax Officer may adopt to recover 
the amount of tax and penalty, if any, due from the assessee-in- 
default. 

Section 47 provides that the penalty imposed under the 
provisions of Sections 25 (2), 28, 44E (6), 44F (5) or 46 (1) on, 
or any interest payable in respect of advance payment of tax 
under Section 18A by an assessee is recoverabls in the same 
manner as is provided in Section 46 above. 


SECTION 48. 

REFUNDS 

(1) If any individual, Hindu undivided family, 
Company, local authority, firm or other association of 
persons, or any partner of a firm or member of an asso¬ 
ciation individually satisfies the Income-tax Officer or 
other authority appointed by the Central Government in 
this behalf that the amount of tax paid by him or on his 
behalf or treated as paid on his behalf for any year ex¬ 
ceeds the amount with which he is jproperly chargeable 
hnder this Act for that year, he shall be entitled to a refund 
ot any such excess. 
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(2) The Appellate Assistant Commissioner or the 
Appellate Tribunal in the exercise of their appellate 
powers if satisfied to the like effect shall cause a refund to 
be made by the Income-tax Officer of any amount found 
to have been wrongly paid or paid in excess. 

(3) Where income of one person is included under 
any provision of this Act in the total income of any other 
person such other person only shall be entitled to a refund 
under this section in respect of such income. 

(41 Nothing in-this section shall operate to validate 
any objection or appeal which is otherwise invalid or to 
authorise the revision of any assessment or other matter 
which has become final and conclusive, or the review by 
any officer of a decision of his own which is subject to 
appeal or revision, or where any relief is specifically pro¬ 
vided elsewhere in this Act, to entitle any person to any 
relief other or greater than that relief or to entitle any 
person to claim a refund of tax payable before the com¬ 
mencement of the Indian Income Tax (Amendment) Act 
1939, which he would not be entitled to claim but for the 
passing of that Act. 


SECTION 48A 

GENERAL POWER TO MAKE REFUNDS 

Repealed by Act 7 of 1939. 



SECTION 49 


Relief in respect of United Kingdom 
Income-tax. 

(1) If any person who has paid by deduction under 
Section 18 or otherwise Indian income-tax for any year on 
any part of his income proves to the satisfaction of the 
Income-tax Officer that he has paid by deduction or 
otherwise United Kingdom income-tax for the corres¬ 
ponding year in respect of the same part of his income 
and that the rate at which he was entitled to, and has 
obtained, relief under the provisions of Section 27 of the 
Finance Act 1920, is less than the Indian rate of tax 
charged in respect of that part of his income, he shall be 
entitled to a refund of a sum calculated on that part of 
his income at a rate equal to the difference between the 
Indian rate of tax or the appropriate rate of United 
Kingdom income-tax, whichever is less, and the rate at 
which he was entitled to, and obtained relief under that 
section : 

Provided that in no case shall the rate at which such 
refund is calculated exceed half the Indian rate of tax 
appropriate to the income of the person entitled to relief. 

(2) In sub-Section (1)— 

(a) the expression “Indian income-tax” means incom- 
tax and super-tax charged in accordance with the provi¬ 
sions of this Act; 

(b) the expression “ Indian rate of tax” means the 
amount of Indian income-tax exclusive of super-tax after 
deduction of any relief due to a claimant under the other 
provisions of this Act but before deduction of any relief 
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due to him under this section divided by his total income 
after deducting therefrom any income (including income 
from a share in an unregistered firm) exempted from tax 
by or under the provisions of this Act, added to the 
amount of Indian super-tax before deduction of any relief 
due to the claimant under this section divided by his total 
income; 

(c) the expression “United Kingdom income-tax” 
means income-tax and super-tax chargeable in accordance 
with the provisions of the Income-tax Acts; 

(d) the expression “appropriate rate of United 
Kingdom income-tax” has the meaning assigned to that 
expression in Section 27 of the Finance Act, 1920, as 
amended by the Finance Act, 1927. 


SECTION 49 A 

Relief in respect of Part B State and Dominion 
Income-tax 

(1) The Central Government may, by notification 
in the official Gazette, make provision for the granting of 
relief in respect of income on which have been paid both 
income-tax (including super-tax) under this Act and 
either Dominion income-tax in one or more countries or 
Burma Income-tax. 

(2) For the purposes of this section “Dominion 
income-tax” means any income-tax or super-tax charged 
under any law in force in any part B State or in any part 
of His Majesty’s Dominions including the United Kingdom 
where the laws of that State or part provide for relief in 
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respect of tax charged on income both in that State or 
part and in the taxable territories which appears to the 
Central Board of Revenue to correspond to the relief which 
inav be granted by this section. 

(3; For the purposes of this section ‘Burma Income- 
tax’ means any income-tax or super-tax charged under 
any law in force in Burma where the laws of Burma 
provide for relief in respect of tax charged on income 
both in Burma and in the taxable territories which 
appears to the Central Board of Revenue to correspond to 
the relief which may be granted by this section. 


SECTION 49AA 

Agreement for avoidance of double taxation 
in India and Pakistan or the United Kingdom. 

The Central Government may enter into an agree¬ 
ment with Pakistan or the United Kingdom for the 
avoidance of double taxation of income, profits and gains 
under this Act and under the corresponding law in force 
in Pakistan or the United Kingdom, and may, by 
notification in the official gazette, make such provision 
as may be necessary for implementing the agreement. 


SECTION 49B 

Income-tax on company’s dividend deemed to 
Have been paid by share-holder. 

Where any dividend has been paid, credited or 
distributed or is deemed to have been paid, credited or 
distributed to any of the persons specified in Section 3 who 
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is a shareholder of a company which is assessed to income- 
tax in the taxable territories or elsewhere, such person 
shall, if the dividend is included in his total income, be 
deemed in respect of such dividend himself to have paid 
income-tax (exclusive of super-tax) at the rate applicable 
to the total income of the company for the financial 
year in which the dividend has been paid, credited or 
distributed or is deemed to have been paid, credited or 
distributed on so much of the dividend as bears to the 
whole the same proportion as the amount of income on 
which the company is liable to pay income-tax bears to 
the whole income of the company. 


SECTION 49C 

Relief granted to a company to be deemed relief 
granted to shareholder 

Where any dividend has been paid, credited or distri¬ 
buted or is deemed to have been paid, credited or distributed 
to a shareholder of a company which has obtained the relief 
referred to in Section 49 or granted under section 49A or un¬ 
der the India and Burma (Income-tax Relief) Order, 1936, 
the shareholder shallibe deemed in respect of such divided 
himself to have obtained such relief at the rate at which 
such relief has been granted in respect of income-tax only 
to the company for the finat.cial year preceding the year 
in which the dividend was paid, credited, or distributed or 
is deemed to have been.paid, credited or distributed. 

(2) If the rate at which a shareholder is deemed 
under sub-section (1) to have obtained relief exceeds the 
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rate at which he would have been entitled to 1 relief had 
such relief been given direct to him by or under the said 
sections or Order, any excess shall be recovered from him 
either as an addition to the tax payable by him on any 
assessment made on him under section 23 or section 34 or 
by setting it ofT against any relief due to him under 
section 48. 


SECTION 49 D 

Relief in respect of tax charged in country not 
providing for relief in respect of British 
Indian income-tax. 

If any person who has paid by deduction or other¬ 
wise Indian income-tax for any year in respect of any 
income arising without the taxable terrritories in a coun¬ 
try the laws of which do not provide for any relief in 
respect of income-tax charged in the taxable territories 
proves that he has paid income-tax by deduction or 
otherwise under the laws of the said country in respect of 
the same income, he shall be entitled to the deduction 
from the Indian income-tax payable of a sum equal to 
one-half of such Indian income-tax or to one-half of such 
tax payable in the said country, whichever is the less. 

Explanation. The “Indian Income-tax” in this section 
means income-tax and super-tax charged in accordance 
with the provisions of this Act. 



SECTION 49E 


Power to set off amount of refunds against tax 
remaining payable 

Where under any of the provisions of this Act, 
a refund is found to be due to any person, the Income-tax 
Officer, Appellate Assistant Commissioner or Commis¬ 
sioner, as the case may be, may, in lieu of payment of the 
refund, set off the amount to be refunded, or any part ot 
that amount against the tax, if any, remaining payable 
by the pt rson to whom the refund is due. 


SECTION 49F 

Power of representative of deceased person or 
person disabled to make claim on his behalf 

Where through death, incapacity, bankruptcy, 
liquidation or other cause, a person / who would but for 
such cause have been entitled to a refund under any of 
the provisions of this Act, or to make a claim under sec¬ 
tion 48 or 49 is unable to receive such refund or to make 
such claim, his executor, administrator or other legal re¬ 
presentative or the trustee or receiver, as the case may be, 
shall be entitled to receive such refund or to make such 
claim for the benefit of such person or his estate. 



SECTION 50 


LIMITATION OF CLAIMS FOR REFUND 

No claim to any refund of income-tax or super¬ 
tax under this Chapter shall be allowed, unless 
it is made within four years from the last day of the finan¬ 
cial year commencing next after the expiry of the previous 
year in which the income arose, accrued or was received 
or was deemed to have arisen, accrued or been received 
or was brought into the taxable territories. 

Provided that where the claim is to a refund of 
income-tax or supper-tax paid prior to the commence¬ 
ment of the Indian Income-tax (Amendment) Act, 1939, 
the claim shall not be allowed unless it is made within 
one year from the last day of the year in which the tax 
was recovered or before the last day of the financial year 
commencing after the expiry of the previous year as 
defined in clause (11) of Section 2 in which the income 
arose on which the tax was recovered whichever period 
may expire later: 

Provided further that a claim to refund under 
Section 49 of tax paid prior to the commencement of the 
Indian Income-tax (.Amendment) Act, 1939 may be 
admitted after the period of limitation herein prescribed, 
when the applicant satisfies the Commissioner, or an 
Assitant Commissioner of Income-tax specially empowered 
in this behalf by the Central Board of Revenue, that he 
had sufficient cause for not making the claim within 
such period. 

Section 48 provides that when the tax paid (including 
super-tax) exceeds the amount chargeable, the owner of the 
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income is entitled to a refund of the excessive amount. Re¬ 
funds are necessitated generally by the system of “taxation at 
source” as in the case of dividends, and “deduction at source” 
as in the case of interest on securities, salaries, and certain other 
payments. In both these groups of cises the average rate of 
tax, if any, appropriate to the “total income” or the “total 
world income” as the case may be, of the recepient of the 
income is not known at the time the tax is assessed or deduct¬ 
ed, Section 18 (9) makes it obligatory upon the person deduct' 
ing income-tax or super-tax to issue a certificate specifying the 
amount of the tax deducted from the income concerned and the 
rate at which it has been deducted; and similarly section 20 
requires the principal officer of a company distributing divi¬ 
dends to iasue to shareholders a certificate stating that the 
company has paid, or will pay, income-tax on the profits that &re 
being distributed These certificates will ordinarily be accepted 
by Income-tax Officers as proof that tax has been paid. 

Dividends are not exempt from income tax in the hands of 
the shareholder, but if the dividend is included in his total 
income the full amount of income-tax appropriate to such 
dividend is deemed under section 18 (5) to have been paid on 
behalf of tffe shareholder, (sec. 49B). 

The necesssity for making a claim for the refund of tax on 
interest on Government securities fand also in respect of the tax 
on salaries paid to non residents) can in many cases be avoided 
by obtaining a certificate from the Income-tax Officer under 
Section 18 (3) to the effect that the “total income” or “total 
world income” of the receipient is nob liable to tax or is liable 
only at a rate lower than the maximum rate. 

The omount of refund due to an assessee instead of being 
paid to him may be set off against any tax remaining payable 
by him. (Sec. 49E). A representative of a deceased person or 
of a person who is disabled (physically or legally) is entitled to 
make claim for, and receive, refund on behalf of such person 
(section 4 q F). The application for refund must be made with- 
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in four years from the last day of the financial year commencing 
next after the expiry of the previous year in which the income 
arose, accrued or was received or was brought into the tax¬ 
able territories (Section 50). In other words it means it must 
be made within four years of the last day of the financial year 
in which the income in respect of which refund is claimed was 
included in the total income of the assessee. 


SECTION 50A 

APPEAL AGAINST REFUSAL OF REFUND 

Omitted by Section 62 of the Indian Income-tax 
(Amendment) Act, 1939 (7 of 1939). 


SECTION 51 

Failure to make payments or deliver returns or 
statements or allow inspection. 

If a person fails without reasonable cause or ex¬ 
cuse— 

(al to deduct and pay any tax as required by Sec¬ 
tion 18 or under sub-section (5) of Section 46; 

(b) to furnish a certificate required by sub-section 
(9) of section 18 or by Section 20 to be furnished; 

(c) to furnish in due time any of the returns men- 
ioned in Section 19A, Section 20A Section 21 subsection 
(2) of section 22, or Section 38; 

(d) to produce, or cause to be produced on or before 
the date mentioned in any notice under sub-section 
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(4) of Section 22, such accounts and documents as are 
referred to in the notice; 

(e) to grant inspection or allow copies to be taken 
in accordance with the provisions of Section 39; 
he shall, on conviction before a Magistrate, be punish¬ 
able with fine which may extend to ten rupees for every 
day during which the default continues, 


SECTION 52 

False statement in declaration. 

If a person makes a statement in a verification men¬ 
tioned in Section 19A or Section 20A or Section 21 or 
Section 22 or sub-section (2) of Section 26A, or sub¬ 
section (3) of Section 30, or sub section (3) of Section 33 
which is false, and which he either knows or believes to 
be false, or does not believe to be true, he shall be 
punishable, on conviction before a Magistrate, with 
simple imprisonment which may extend to six months, 
or with fine which may extend to one thousand rupees, 
or with both. 



SECTION 53 


Prosecution to be at the instance of Inspecting 
Assistant Commissioner. 

(1) A person shall not be proceeded against for an 
offence under Section 51 or Section 52 except at the 
instance of the Inspecting Assistant Commissioner. 

(2) The Inspecting Assistant Commissioner may 
either before or after the institution of proceedings com¬ 
pound any such offence. 

Reference of Sections 51 and 52 has already been made 
under Section 28. The Inspecting Assistant Commissioner has 
the authority of compounding any cases under these sections, 
any time before or after instituting the proceedings. 

Before proceeding against a person for an offence under 
Section 51 or 52 permission of the Inspecting Assistant Commis¬ 
sioner must be obtained. 


SECTION 54 

DISCLOSURE OF INFORMATION BY A 
PUBLIC SERVANT 

(1) All particulars contained in any statement made, 
return furnished or accounts or documents produced 
under the provisions of this Act, or in any evidence given, 
or affidavit or deposition made, in the course of any pro¬ 
ceedings under this Act other than proceedings under 
this Chapter, or in any record of any assessment proceed¬ 
ing, or any proceeding relating to the recovery of a 
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demand, prepared for the purposes of this Act, shall be 
treated as confidential, and notwithstanding anything 
contained in the Indian Evidence Act, 1872, no Court 
shall, save as provided in this Act, be entitled to require 
any public servant to produce before it any such return, 
accounts, documents or record or any part of any such 
record, or to give evidence before it in respect thereof. 

(2) If a public servant discloses any particulars con¬ 
tained in any sugh statement, return, accounts, documents 
evidence, affidavit, deposition or record, he shall be 
punishable with imprisonment which may extend to six 
months, and shall also be liable to fine. 

(3) Nothing in this section shall apply to the dis¬ 
closure— 

(a) of any such particulars for the purposes of a pro¬ 
secution under the Indian Penal Code in respect of any 
s uch statement, return, accounts, documents, evidence, 
affidavit or deposition, or for the purposes of a prose¬ 
cution under this Act, or 

(b) of any such particulars to any person acting in 
the execution of this Act where it is necessary to disclose 
the same to him for the purposes of this Act, or 

(c) of any such particulars occasioned by the lawful 
employment under this Act of any process for the service 
of any notice or the recovery of any demand, or 

(d) of any such particulars to a Civil Court in any 
suit or proceeding to which Government is a party, which 
relates to any matter arising out of any proceeding under 
this Act, or 

(e) of any such particular as the comptroller and 
Auditor General of India for the purpose of enabling him 
to discharge his functions under the constitution, or 

(f) of any such particulars to any officer appointed 
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by the comptroller and Auditor General of India or the 
Central Board of Revenue to audit income-tax receipts or 
refunds, or 

(g) of any such particulars, relevant to any inquiry 
into the conduct of an official of the Income-tax Depart¬ 
ment, to any persons appointed Commissioners under 
the Public Servants (Inquiries) Act, 1850, or to an Officer 
otherwise appointed to hold such inquiry, or to a Public 
Service Commission established under the constitution, 
when exercising its functions in relation to any matter 
arising out of any such inquiry, or 

(gg) of any such particulars, relevant to any inquiry 
into a charge of misconduct in connection with income- 
tax proceedings against a lawyer or registered accountant, 
to the authority referred to in sub-section (3) of Section 61 
when exercising the functions referred to (in that sub-sec¬ 
tion, or 

(h) of any such particulars occasioned by the lawful 
exercise by a public servant of his powers under the 
Indian Stamp Act, 1899, to impound an insufficiently 
stamped documert, or 

(i) of such facts to an authorised officer of the 
United Kingdom, or of any part of His Majesty’s Domi¬ 
nions which has entered into an agreement with India 
for the granting of double taxation relief, as may be 
necessary for the purpose of enabling such relief or a 
refund under Section 49 or Section 49 AA of this Act to 
be given, or 

(j) of such facts, to an officer of a State Govern- 
ment ; as may be necessary for the purpose of enabling 
that Government to levy or realise any tax imposed by it, 

or 

(k) of such facts, to any authority exercising powers 
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under the Sea Customs Act, 1878 or any Central Act im¬ 
posing a duty of excise as may be necessary for enabling 
it duly to exercise such powers, or 

(l) of such facts, to any person charged by law with 
the duty of inquiring into the qualifications of electors as 
may be necessary to establish whether a person is or is not 
entitled to be entered on an electoral roll, or 

(m) of so much of such particulars, to the appropriate 
authority, as may be necessary to establish whether a 
person has or has not been assessed to income-tax in any 
particular year or years, where under the provisions of 
any law for the time being in force such fact is required 
to be established, or 

(n) of such particulars to the Reserve Bank of India 
as are required by that Bank t@ enable it to compile 
financial statistics of International investments and balance 
of payments, or 

(o) of such information as may be required by any 
officer or department of the Central Government or of a 
State Government for the purpose of investigation into 
the conduct and affairs of any public servant. 

(4) Nothing in this section shall apply to the produc¬ 
tion by a public servant before a Court of any document, 
declaration or affidavit filed, or the record of any state¬ 
ment or deposition made in a proceeding under Section 
25A or Section 26A, or to the giving of evidence by a 
public servant in respect thereof. 

(5) No prosecution shall be instituted under this 
section except with the previous sanction of the Com¬ 
missioner. 

Section 54 provides that all information supplied by the 
assessee to the Income-tax Department in the form of any 
returns, statements etc. must be kept strictly confidential. No 
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information can be disclosed to any person in the world execpt 
for certain limited purposes as provided in this section itself. 
No court of law can call for any information from the Income- 
tax Department in respect of any assessee nor can it ask any 
servant of the Department to give evidence based on the in¬ 
formation which came to his knowledge as an employee of the 
Income-tax department. The real object of this section is to 
make the assessee feel that no statement made by him in con¬ 
nection with his income-tax assessment will ever be used 
against him in any other matter, and thus to encourage him 
to make a true and frank statement. 

If a public servant gives out any such information he is 
liable to be punished with imprisonment which may extend to 
six months, and shall also be liable to fine. "Public servant” 
here refers to the public servant to whom disclosure of informa¬ 
tion has been made. Prosecution under this section can be 
instituted only after the previous sanction of the Commissioner 
of Income-tax. 

During the course of assessment proceedings or hearing 
of cases in Income-tBX courts other persons who are not 
concerned with the particular assessment are not allowed to be 
present. It is improper even for a superior officer of the depart¬ 
ment to be present at the time of the assessment of a person 
and to ask questions from him. 

The restrictions, of course, do not apply in the case of 
enquiry by the Investigation Commission. 



SECTION 55 


CHARGE OF SUPER-TAX 

In addition to the income-tax charged for any year, 
there shall be charged, levied and paid for that year in 
respect of the total income of the previous year of any 
individual, Hindu undivided family, company, local 
authority, unregistered firm or other association of persons 
not being a registered firm''or the partners of the firm or 
members of the association individually, an additional 
duty of income-tax (in this Act referred to as super-tax; 
at the rate or rates 1 lid down for that year by Central Act: 

Provided that where under the provisions of clause 
(b) of sub-section i5) of .Section 23 an unregistne 1 firm 
has been assessed in the m inner applicable to a registered 
firm, super-tax sh ill be piyable by each partner of the 
firm individually on his share in the income, profits and 
gains of the firm and not by the firm ttsclf : 

Provided further that, where the profits and gains of 
an unregistered firm or other association of persons not 
being a company have been assessed to super-tax, super¬ 
tax shall not be payable by a partner of the firm or a 
member of the association, as the case may be in 
) espect of the amount of such profits and gains which is 
proportionate to his share. 

Super tax is merely an additional duty of income-tax. 
Like income tax it is charged for any year oi the total income 
of the previous year of any individual, Hindu undivided 
family company, local authority, unregistered firm or other 
as'-oeiation of persons not boing a registered firm, or tho part¬ 
ners of the firm or members of the association individually. 
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The word ‘income tax' includes Super-tax, though all the pro¬ 
visions that are applicable to income-tax are not applicable to 
super-tax. 

Super-tax on Companies : Coinpanies have also to pay sup¬ 
ertax. They have to pay super tax at a flab rate on their entire 
income. The first slab of Rs. 25,000, which is exempt in 
case of other assessees is not exempt in the case of companies. 

Unlike income-tax super-tax paid by a company is not 
deemed to be paid on behalf of the shareholders. Benefit of 
super-tax paid by a company on its profits is not given to 
the share- holders in their assessment. Super-tax on companies 
is treated on different footing. It is treated as a corporation 
tax charged from a company in lieu of special privileges granted 
to it in the form of corporate finance and limited liability. 
Super-tax on local authorities is levied and treated in the same 
way as on companies. 

Hindu undivided families are treated for purposes of super¬ 
tax, as for income-tax purposes, as separate assessees. 

Unregistered firms and other associations of persons aie 
also treated as separate assessees. Where, however, an un¬ 
registered firm itself is not assessed to super tax {c . fj. if its 
assessable profits are less than Rs. 25,000) or where under 
Section 23 ( 5 ) (b) an unregistered firm has been assessed as a 
registered firm, super-tax is payable by each partner of the 
firm individually on his share in the income, profits and gains 
of the firm and not by the firm. Similarly members of an asso¬ 
ciation of persona will be liable to super-tax on the portions of 
income which they are entitled to receive from such an associa¬ 
tion only if the association is not charged to super-tax. 

Registered firms are not assessed to super-tax, but the 
partners are assessed to super tax 011 their partnership profits. 

Under Section 4 of this Act it has been stated as to accord¬ 
ing to the notification of the Central Government (under Section 
fib) (i) what incomes are excluded from total income altogether, 
(ii) what incomes are includedi d total income but are exempt 
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from both income-tax and super-tax; (iiij what incomes are in¬ 
cluded in total income but are exempt from income-tax and 
not from super tax; and (iv) what incomes are exempt from 
super tax but not from income tax. They may be referred here 
in connection with this section, The following exemptions which 
are granted from income-tax are not granted from super tax:— 

(a) Premium on the life insurance of the assessee or his 
wife or husband (Section 15). 

(b) Contribution by Government servants towards Gov¬ 
ernment Family Pension Fund or Government Provident Fund. 
[ Section 7 ( 1 ) 1 . 

(c) Employees’ contribution to recognized provident fund 
or interest credited to accumulated balance in a recognized 
provident fund, or accumulated balance paid to an employee 
from a recognized provident fund after continuous service of five 
years. (Section 58 F and Gj 

(d) Interest from tax-free securities of Central or a State 
Government. (Section 8). 


SECTION 56 

TOTAL INCOME FOR PURPOSES OF SUPUR-TAX 

Except in cases to which Section 15A applies or 
to which by clause (a) of the proviso to sub-sections (3) 
and (4) of Section 25 those sub-sections do not apply and 
subject to the provisions of this Chapter, the total income 
of any individual, Hindu undivided family, company, 
local authority unregistered firm or other association of 
persons shall, for the purposes of super-tax, be the total 
income as assessed for the purposes of income-tax, and 
where an assessment of total income has become final and 
conclusive for the purposes of income-tax for any year, 
the assessment shall also be final and conclusive for the 
purposes of super-tax for the same year. 



SECTION 57 


NON-RESIDENT PARTNERS AND SHAREHOLDERS 

( Omitted ) 


SECTION 58 

APPLICATION OF ACT TO SUPER-TAX 

(1) All the provisions of this Act, relating to the 
charge, assessment, collection and recovery of income-tax 
except those contained in Section 3, the second proviso 
to sub-section (1) of 7, the second and third provisos to 
Section 8 clauses (a) and (b) of sub-section (2) of Section 
14 and Section 15,15A, 19, and 20 and the first proviso to 
sub-section (1) of Section 41 and Section 58F and sub¬ 
section (2) of Section 58G shall apply, so far as may be, 
to the charge, assessement, collection and recovery of 
super-tax. 

(2) Save as provided in sub-sections (2), (2A), 
(2B), (3B), (3C),(3D) and (3E) of Section 18, and Section 
58H super-tax shall be payable by the assessee direct. 


SECTION 58A 

DEFINITIONS 

In this Chapter, unless there is anything repugnant 
in the subject or context,— 

(a) a “recognised provident fund” means a provi- 



406 


INCOME-TAX LAW AND ACCOUNTS [SEC. 58A 

dent fund which has been and continues to be recognised 
by the Commissioner, in accordance wtth the provisions 
of this Chapter; 

(b) an “employer” means— 

(i) a Hindu undivided family, company, firm or 
other association of persons, or 

(ii) an individual engaged in a business, profession 
or vocation whereof the profits and gains are assessable 
to income-tax under Section 10, maintaining a provident 
fund for the benefit of his or its employees; 

(c) an “employee” means an employee participat¬ 
ing in a provident fund, but does not include a .personal 
or domestic servant; 

(d) a “contribution” means any sum credited by 
or on behalf of any employee out of his salary, or by an 
employer out of his own monies, to the individual account 
of an employee, but does not include any sum credited 
as interest; 

(e) the “balance to the credit” of an employee 
means the total amount to the credit of his individual 
account in a provident fund at any time; 

(f) the “annual accretion” to the balance to the 
credit of an employee means the increase to such balance 
in any year, arising from contributions and interest; 

(g) the “accumulated balance due” to an employee 
means the balance to his credit, or such portion thereof 
as may be claimable by him under the regulations of the 
fund, on the day he ceases to be an employee of the em¬ 
ployer maintaining the fund; and 

(h) the “regulations of a fund” means the special 
body of regulations governing the constitution and admi¬ 
nistration of a particular provident fund. 



SECTION 58B. 


The according and withdrawal of recognition 

(1) The Commissioner of Income-tax may accord 
recognition to any provident fund which, in his opinion, 
satisfies the conditions prescribed in Section 58C and the 
rules made thereunder, and may, at any time, withdraw 
such recognition if, in his opinion, the provident fund 
contravenes any of those conditions. 

(2) An order according recognition shall take 
effect on such date as the Commissioner may fix in 
accordance with any rules the Central Board of Revenue 
may make in this behalf, such date not being later than 
the last day of the financial year in which the order is 
made. 

(3) An order withdrawing recognition shall take 
effect from the day on which it is made. 

(3A) An order according recognition to a provident 
fund shall not, unless the Commissioner othrwise directs 
be affected by the fact that the fund is subsequently amal¬ 
gamated with another provident fund on the occurance 
of an amalgamation of the undertakings in connection 
with which the two funds are maintained, or that it sub¬ 
sequently absorbs the whole or a part of another provi¬ 
dent fund belonging to an undertaking which is wholly 
or in part transferred to or merged in the undertaking of 
the employer maintaining the first mentioned fund. 

(4) An employer objecting to an order of the 
Commissioner refusing to recognise or an order with¬ 
drawing recognition from a provident fund may appeal, 
within sixty days of such order, to the Central Board of 
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Revenue. 

The appeal shall be in the form and shall be 
verified in the manner prescribed by the Central Board 
of Revenue. 


SECTION 58C 

Conditions to be satisfied by a Recognised 
Provident Fund 

(1) In order that a provident fund may receive 
and retain recognition, it shall satsify the conditions set 
out below and any other conditions which the Central 
Government may, by rule, prescribe— 

(a) All employees shall be employed in India, or 
shall be employed by an employer whose principal place 
of business is in the taxable territories : 

Provided that the Commissioner may, if he thinks 
fit and subject to such conditions, if any, as he thinks 
proper to attach to the recognition, accord recognition to 
a fund maintained by an employer whose principal place 
of business is not in the taxable territories notwithstand¬ 
ing that a proportion not exceeding ten per cent, of the 
employees is employed outside India. 

(b) The contributions of an employee in any year 
shall be a definite proportion of his salary for that year, 
and shall be deducted by the employer from the em¬ 
ployee’s salary in that proportion, at each periodical 
payment of such salary in that year, and credited to the 
employee’s individual account in the fund : 

Provided that an employee who retains his employ¬ 
ment while serving in the Armed Forces of the Union 
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or when taken into or employed in the national service 
under the National Service (European British Subjects) 
Act, 1940, or the National Service (Technical Personnel) 
Ordinance, 1940, may, notwithstanding that he receives 
from the employer no salary or a salary less than he- 
would have received had he not entered the Armed 
Forces of the Union or been so taken into or employed 
in the national service, contribute to the fund during 
his service in the Armed Forces of the Union or while 
so taken into or employed in the national service a sum 
not exceeding the amount he would have contributed 
had he continued to receive from the employer the same 
salary (including increments, if any) as he would have 
received had he not entered the Armed Forces of the 

Union or been taken into or employed in the national 
service. ' 

(c) Subject to the provisions of Section 58D, the 
contributions of an employer to the individual account of 
an employee in any year shall not exceed the amount of 
the contributions of the employee in that year, and shall 

be credited to the employee’s individual account at inter¬ 
vals not exceeding one year. 

(d) The fund shall consist of contributions as above 
specified and of donations, if any, received by the 
trustees, of accumuations thereof, and of interest (simple 
and compound), credited in respect of such contributions; 
donations and accumulations of securities purchased 
therewith, and of any capital gains arising from the sale, 

exchange or transfer of capital assets of the fund, and of 
no other sums. 

(e) The fund shall be vested in two or more trustees 
or in the Official Trustees under a trust which shall not 

be revocable save with the consent of all the beneficia¬ 
ries. 1 
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(f) The employer shall not be entitled to recover 
any sum whatsoever from the fund, save in cases where 
the emplyee is dismissed for misconduct or voluntarily 
leaves his employment otherwise than on account of ill- 
health or other unavoidable cause before the expiration of 
the term of service specified in this behalf in the regu¬ 
lations of the fund. 

In such cases the recoveries made by the employer 
shall be limited to the contributions made by him to the 
individual account of the employee, and to interest (simple 
and compound) credited in respect of such contributions 
and accumulations thereof, in accordance with the regu¬ 
lations of the fund. 

(g) The accumulated balance due to an employee 
shall be payable on the day he ceases to be an employer 
maintaining the fund. 

(h) ‘ Save as provided in clause (g), or in accordance 
with such conditions and restrictions as the Central 
Government may, by rules, prescribe, no portion of the 
balance to the credit of an employee shall be payble to 
him. 

(2) Where there is a repugnance between any 
regulation of a recognised provident fund and any provi¬ 
sion of this Chapter or of the rules made thereunder, the 
regulation shall, to the extent of the repugnance, be of no 
effect. 

The Commissioner may, at any time, require that 
such repugnance shall be removed from the regulations 
of the fund. 



SECTION 58D 

Power to relax restrictions of employer’s contri¬ 
butions in certain cases. 

Subject to any rules which the Central Government 
may make in this behalf, the Commissioner may, in 
respect of any particular fund, relax the provisions of 
condition (c) of sub-section (l) of Section 58C— 

(a) so as to permit the payment of larger contribu¬ 
tions by an employer to the individual accounts of em¬ 
ployees whose salary does not exceed five hundred 
rupees per mensem; and 

(b) so as to permit the crediting by employers to 
the individual accounts of employees of periodical bonus¬ 
es or other contributions of a contingent nature, where 
the calculation and payment of such bonuses or other 
contributions is provided for on definite principles by the 
regulations of the fund. 


SECTION 58E. 

Annual accretion deemed to be income received. 

The annual accretion in any year to the balance 
at the credit of an employee participating in a recognised 
provident fund shall be deemed to have been received by 
him in that year and shall be included in his total income 
for that year, apd, subject to the exemptions specified in 
Section 58F, shall be liable to income-tax and super-tax: 

Provided that, for the purpose of sub-section 0) of 
Section 15, out of such annual accretion only the employ¬ 
ee’s own contributions shall be included in his total in¬ 
come. 



SECTION 58F. 


Exemption of annual accretion from income-tax. 

(1) An employee shall not be liable to pay income- 
tax on contributions to his individual account in a recog¬ 
nised provident fund, in so far as the aggregate of such 
contributions in any year does not exceed one-sixth of his 
salary in that year or six thousand rupees, whichever is 
less 

(2) Interest credited on the accumulated balance 
of any employee in a recognised provident fund shall be 
exempt from payment of income-tax, if and in so far as it 
does not exceed one-third of the salary of the employee 
for the year concerned and in so far as it is allowed at a 
rate not exceeding such rate as the Central Government 
may, by notification in the official Gazette, fix in this 
behalf. 

(6 per cent, fixed for the time being! 


SECTION 58G 

Exemption of Accumulated Balance from 
Income-tax and Super-tax 

G) Where the accumulated balance due to an 
employee participating in a recognised provident fund 
becomes payable, such accumulated balance shall be 
exempt from payment of super-tax except to the extent of 
an amount equal to the aggregate of the amounts of 
super-tax on annual accretions that would have been pay¬ 
able under Section 58E up to the first day of April, 1933, 
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if the Indian Income-tax (Second Amendment) Act, 1933 
had come into force on the 15th March, 1930. 

(2) Where an employee participating in a recognis¬ 
ed provident fund has rendered continuous service with 
his employer for a period of not less than five years, and 
the accumulated balance due to him becomes payable, 
such accumulated balance shall be exempt from payment 
of income-tax and shall be excluded from the computa¬ 
tion of his total income : 

Provided that the Commissioner of Income-tax may 
allow such exemption and exclusion wh;re the employee 
has rendered continuous service with the employer for a 
period of less than five years, if, in his opinion, the service 
has been terminated by reason of the employee’s ill-health 
or by the contraction or discontinuance of the employer’s 
business, or other cause beyond the control of the em¬ 
ployee. 

(3) Where exemption from payment of income-tax 
is not allowed under the provisions of sub-section (2) the 
Income-tax Officer shall calculate the total of the various 
sums of income-tax and super-tax which would have been 
payable by the employee in respect of his total income for 
each of the years concerned if the fund had not been a re¬ 
cognised provident fund, and the amount by which such 
total exceeds the total of all sums paid by or on behalf of 
such employee by way of tax for such years shall be payable 
by the employee in addition to any other i ncome-tax and 
super-tax for which he may be liable for the year in which 
the accumulated balance due to him becomes payable. 



SECTION 58H 


Deduction at source of Income-tax Payable on 
Accumulated Balances Due 

The trustees of a recognised provident fund, or other 
person authorised by the regulations of the fund to make 
payment of accumulated balances due to employees, shall, 
at the time an accumulated balance due to an employee 
is paid, deduct therefrom any income-tax payable under 
sub-section (3) of Section 58 G and any income-tax and 
super-tax payable on an employee’s total income as deter¬ 
mined under sub-section (3) of Section 58J, and sub¬ 
sections (4) to (9) of Section 18 shall apply as if the sum 
to be deducted were income-tax payable under the head 
“Salaries”, 


SECTION 581 

Account of Recognised Provident Fund 

(1) The accounts of a recognised provident fund 
shall be maintained by the trustees of the fund and shall 
be in such form and for such periods, and shall contain 
such particulars as the Central Board of Revenue may 
prescribe. 

(2) The accounts shall be open to inspection at all 
reasonable times by Income-tax authorities, and the 
trustees shall furnish to the Income-tax Officer such abs¬ 
tracts thereof as the Central Board of Revenue may pres¬ 
cribe. 



SECTION 58 J 


Treatment of Balances in Newly Recognised 
Provident Funds 

(1) Where recognition is accorded to a provident 
fund with existing balances, an account shall be made of 
the fund up to the day before the day on which the re¬ 
cognition takes effect, showing the balance to the credii 
of each employee on such day, and containing such fur¬ 
ther particulars as the Central Board of Revenue may 
prescribe. 

(2) The account shall also show in respect of the 
balance to the credit of each employee the amount there¬ 
of which is to be transferred to that employee’s account 
in the recognised*provident fund, and such amount (here¬ 
inafter called his transferred balance) shall be shown as 
.the balance to his credit in the recognised provident fund 
on the date on which the recognition of the fund takes 
effect, and sub-sections (3) and (4) shall apply thereto. 

Any portion of the balance to the credit of an em¬ 
ployee in the existing fund which is not transferred to the 
recognised fund shall be excluded from the accounts of 
the recognised fund and shall be liable to income-tax and 
super-tax in, accordance with the provisions of this Act 
other than this Chapter. 

(3) Subject to such rules as the Central Board of 
Revenue may make in this behalf, the Income-tax Officer 
shall make a calculation of the aggregate of all sums com¬ 
prised in a transferred balance which would have been 
liable to income-tax if this Chapter had been in force 
from the date of the institution of the fund, without re- 
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gard to any tax which may have been paid on any such 
sum, and such aggregate (if any) shall be deemed to be 
income received by the employee in the year in which the 
recognition of the fund takes effect, and shall b; included 
in the employee’s total income for that year, and, for the 
purposes of assessment the remainder of the transferred 
balance shall be disregarded, but no other exemption or 
relief, by way of refund or otherwise, shall be granted in 
respect of any sum comprised in such transferred balance: 

Provided that, in cases of serious accounting diffi¬ 
culty, the Commissioner shall have power, subject to the 
said rules, to make a summary calculation of such aggre¬ 
gate. 

(4) Notwithstanding anything contained in condi¬ 
tion (h) of sub-section (1) of Section 58C, an employee, 
in order to enable him to pay the amount of tax assessed 
on his total income as determined under sub-section (3) 
shall be entitled to withdraw from the balance to his 
credit in the recognised provident fund a sum not exceed¬ 
ing the difference between such amount and the amount 
to which he would have been assessed if the transferred 
balance had not been included in his total income. 

(5) Nothing in this section shall affect the rights of 
the persons administering an unrecognised provident fund 
or dealing with it, or with the balance to the credit of any 
individual employee, before recognition is accorded, in 
any manner which may be lawful. 



SECTION 58K. 


TREATMENT OF FUND TRANSFERRED BY 
EMPLOYER TO TRUSTEE 

(1) Where an employer who maintains a provident 
fund (whether recognised or not) for the benefit of his 
employees and has not transferred the fund or any portion 
of it, transfers such fund or portion to trustees in trust for 
the employees participating in the fund, the amount so 
transferred shall be deemed to be of the nature of capital 
expenditure. 

(2) When an employee participating in such fund is 
paid the accumulated balance due to him therefrom, any 
portion of such balance as represents his share in the 
amount so transferred to the trustee (without addition of 
interest, and exclusive of the employee’s contributions 
and interest thereon) shall, if the employer has made 
effective arrangements to secure that tax shall be deduct¬ 
ed at source from the amount of such share when paid 
to the employee, be deemed to be an expenditure by the 
employer within the meaning of clause (xii) of sub-section 
2 of Section 10, incurred in the year in which the 
accumulated balance due to the employee is paid. 



SECTION 58L. 


PROVISIONS RELATING TO RULES 

(1) All rules made under this Chapter shall be sub¬ 
ject to the provisions of sub-sections (4) and (5) of Sec¬ 
tion 59. 

(2) In addition to any power conferred by this 
Chapter, the Central Government may make rules— 

(a) prescribing the statements and other informa¬ 
tion to be submitted with an application for recognition; 

(b) limiting the contributions to a recognised pro¬ 
vident fund by employees of a company who are share¬ 
holders in the company; 

(c) providing for the assessment by way of penalty 
of any consideration received by an employee for an 
assignment of, or creation of a charge upon, his beneficial 
interest in a recognised provident fund; 

(d) determining the extent to and the manner in 
which exemption from payment of income-tax and super¬ 
tax may be granted in respec. of contributions and inter¬ 
est credited to the individual accouits of employees in a 
provident fund from which recognition has been with¬ 
drawn; and 

(e) generally to carry out the purposes of this Chap¬ 
ter and to secure such further control over the recognition 
of provident funds and the administration of recognised 
provident funds as it may deem requisite. 

Brief reference about treatment of different classes of 
Provident Funds has been made under income-tax on s ilaries 
(Section 7), Pages 74-79. 



SECTION 58M. 


APPLICATION OF THIS CHAPTER 

This Chapter shall not apply to any provident fund 
to which the Provident Funds Act, 1925 (XIX of 1925), 
applies. 


SECTION 58N. 

DEFINITIONS 

In this Chapter, unless there is anything repugnant 
in the subject or eontext,— 

(a) ‘approved superannuation fund means a super¬ 
annuation fund or any part of a superannuation fund 
which has heen and continues to be approved by the 
Central Board of Revenue in accordance with the pro¬ 
visions of this Chapter, 

(b) ‘employer’, ‘employee’ and ‘contribution’ have, 
in relation to superannuation funds, the meanings assign¬ 
ed to those expressions in Section 58A in relation to pro¬ 
vident funds; 

(c) ‘ordinary annual contribution’ means an annual 
contribution* of a fixed amount or an annual contribu¬ 
tion computed on some definite basis by reference to the 
earnings, the contributions or the number of members of 
the fund. 



SECTION 580. 


APPROVAL AND WITHDRAWAL OF APPROVAL 

(1) The Central Board of Revenue may accord 
approval to any superannuation fund or any part of super¬ 
annuation fund which in its opinion complies with the 
requirements of Section 58P, and may at any time with¬ 
draw such approval, if in its opinion the cirumstances of 
the fund or part cease to warrant the continuance of the 
approval. 

(2) The Central Board of Revenue shall communi¬ 
cate in writing to the trustees of the fund the grant of 
approval with the date on which the approval is to take 
effect, and, where the approval is granted subject to con¬ 
ditions, those conditions. 

(3) The Central Board of Revenue shall communi¬ 
cate in writing to the trustees of the fund any withdrawal 
of approval with the reasons for such withdrawal and the 
date on which the withdrawal is to take effect. 

(4) The Central Board of Revenue shall neither 
refuse nor withdraw approval to any superannuation fund 
or any part of superannuation fund unless it has given the 
trustees of that fund a reasonable opportunity of being 
heard in the matter. 



SECTION 58P. 

CONDITIONS FOR APPROVAL 

In order that a superannuation iund may receive 
and retain approval the following conditions shall be 
satisfied, namely: — 

(a) the fund shall be a fund established under an 
irrevocable trust in connection with a trade or under¬ 
taking carried on in the taxable territories; 

(b) the fund shall have for its sole purpose the provi¬ 
sion of annuities for employees in the trade or undertaking 
on their retirement at or after a specified age or on their 
becoming incapacitated prior to such retirement, or for the 
widows, children or dependents of persons who are or have 
been such employees on the death of those persons; apd 

(c) the employer in the trade or undertaking shall 
be a contributor to the fund: 

Provided that the Central Board of Revenue may, 
if it thinks fit and subject to such conditions, if any, as it 
thinks proper to attach to the approval, approve a fund 
or any part of a fund— 

(i) notwithstanding that the rules of the fund pro¬ 
vide for the return in certain cuntingencies of 
contributions paid to the fund, or 

(ii) if the main purpose of the fund is the provision 
of such annuities as aforesaid, notwithstanding 
that such provision is not its sole purpose, or 

(iii) notwithstanding that the trade or undertaking 
in connection with which the fund is establish¬ 
ed is carried on only partly in the taxable 
territories. 



SECTION 58Q. 

APPLICATION FOR APPROVAL 

(1) An Application for approval of a superannuation 
fund or part of a superannuation fund for any year of 
assessment shall be made in writing before the end of that 
year by the trustees ol the fund to the Income-tax Officer 
and shall be accompanied by a copy of the instrument 
under which the fund is established and by two copies of 
the rules and of the accounts of the fund for the last year 
for which such accounts have been made up. The Central 
Board of Revenue may require such further information 
to be supplied as it thinks proper. 

(2) If any alteration in the rules, constitution, 
objects or conditions of the fund is made at ony time after 
the date of the application for approval, the trustees of 
the fund shall forthwith communicate such alteration to 
the Income-tax Officer, and in default of such communi¬ 
cation any approval given shall, unless the Central Board 
of Revenue otherwise orders, b: deemed to have been 

withdrawn fro n the date on which the alteration took 
effect. 


SECTION 58R. 

Exemption of superannuation fund from 
income-tax 

Income derived from investments or deposits of an 
approved superannuation fund and any capital gains aris- 
ing from the sale, exchange or transfer of capital assets of 
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such fund shall be exempt from payment of incbme-tax, 
and any sum paid by an employer or an employee by 
way of contribution towards an approved superannuation 
fund shall, in the case of an employer, be deducted in 
computing his income, profits or gains for the purpose of 
assessment, and, in the case of an employee, be treated for 
all the purposes of this Act as if it were a sum to which 
the provisions of Section 15 apply. 

Provided that no such exemption shall be allowable 
to an employee in respect of any sum which is not an 
ordinary annual contribution : 

Provided further that where a contribution by an 
employer is not an ordinary annual contribution it shall, 
for the purposes of this section, be treated, as the Central 
Board of Revenue may direct, either as an expense in¬ 
curred in the year in which the sum is paid, or as, an 
expense to be spread over such period of years as the 
Central Board of Revenue thinks proper. 


SECTION 58S. 

Treatment of repaid contributions. 

(1) Where any contributions (including interest on 
contributions, if any) are repaid to an employee, the 
amount so repaid shall be deemed for the purposes of 
income-tax to be income of the employee for that year. 

(2) Where any contributions (including interest on 
contributions, if any) are repaid to an employee during 
his lifetime but not at or in connection with the termina¬ 
tion of his employment income-tax on the amount so 
repaid or paid shall except in the case of an employee 
whose employment was carried on abroad, be deducted 
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by the trustees of the fund at the average rate of tax at 
which the employee was liable to income-tax during the 
preceding three years or during such period, if less than 
three years, as he was a member of the fund, and shall 
be paid by the trustees to the credit of the Central 
Government within the prescribed time and in such 
manner as the Central Board of Revenue may direct. 

SECTION 58T. 

Deduction from pay of, and contributions on 
behalf of, employee to be included in return 
under Section 21. 

Where an employer deducts from the emoluments 
paid to an employee or pays on his behalf any contribu¬ 
tions of that employee to an approved superannuation 
fund, he shall include all such deductions or payments 
in the return which he is required to furnish under Sec¬ 
tion 21. 


SECTION 58U. 

Liabilities of trustees on cessation of approval 

of fund. 

If a fund or a part of a fund for any reason ceases 
to be an approved superannuation fund, the trustees of 
the fund shall nevertheless remain liable'^ to account for 
tax on any sum paid— 

(a) on account of returned contributions (including 
interest on contributions, if any), and 

(b) in commutation or in lieu of annuities, 

in so far as the sum so paid is in respect of contributions 
made before the fund or part of the fund ceased to be an 
approved fund under the provisions of this Chapter". 



SECTION 58V. 


Particulars to be furnished in respect of superan¬ 
nuation funds. 

The trustees of an approved superannuation fund 
and any employer who contributes to an approved super¬ 
annuation fund shall, when required by notice from the 
Income-tax Officer, within twenty-one days of the date 
of such notice— 

(a) furnish to the Income-tax officer a return 
containing such particulars of contributions made to the 
fund as the notice may require; 

(b) prepare and deliver to the Income-tax Officer 
a return containing— 

(i) the name and place of residence of every person 
in receipt of an annuity from the fund; 

(ii) the amount of the annuity payable to each 
annuitant; 

(iii) particulars of every contribution (including 
interest on contribution, if any) returned to the 
employer or to employees; and 

(iv) particulars of sums paid in commutation or in 
lieu of annuities: 

(c) furnish to the Income-tax Officer a copy of 
the accounts of the fund to the last date prior to such 
notice to which such accounts have been made up, 
together with such other information and particulars 
as the Central Board of Revenue may reasonably require, 



SECTION 59 


POWER TO MAKE RULES 

(1) The Central Board of Revenue may, subject 
to the control of the Central Government make rules for 
carrying out the purposes of this Act and for the ascer¬ 
tainment and determination of any class of income. Such 
rules may be made for the whole of the taxable territor¬ 
ies or for such part thereof as may be specified. 

(2) Without prejudice to the generality of the fore¬ 
going power, such rules may — 

(a) prescribe the manner in which, and the pro¬ 
cedure by which, the income, profits and gains shall be 
arrived at in the case of— 

(i) incomes derived in part from agriculture and 
in part from business; 

(ii) persons residing out of the taxable territories; 

(b) prescribe the procedure to be followed on 
applications for refunds; 

(c) provide for such arrangements with His Majes¬ 
ty’s Government as may be necessary to enable the ap¬ 
propriate relief to be granted under Section 27 of the 
Finance Act, 1920, or under Section 49 of this Act. 

(d) prescribe the year which, for the purposes of 
relief under Section 49, is to be taken as corresponding 
to the year of assessment for the purposes of Section 27 
of the Finance Act 1920; and 

(e) provide for any matter which by this Act is to 

be prescribed. , 

(3) In cases coming under clause (a) of sub-sec J 
tion (2), where the income, profits and gains liable to 
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tax cannot be definitely ascertained, or can be ascertained 
only with an amount of trouble and expense to the 
assessee which in the opinion of the Central Board of 
Revenue, is unreasonable, the rules made under that sub¬ 
section may— 

(a) prescribe methods by which an estimate of such 
income, profits and gains may be made, and 

(b) in cases coming under sub-clause (i) of clause 
(a) of sub-section (2), prescribe the proportion of the 
income which shall be deemed to be income, profits and 
gains liable to tax; 

and an assessment based on such estimate or pro¬ 
portion shall be deemed to be duly made in accordance 
with the provisions of this Act. 

(4) The power to make rules conferred by this 
section shall, except on the first occasion of the exercise 
thereof, be subject to the condition of previous publi¬ 
cation. 

(5) Rules made under this section shall be pub¬ 
lished in the official Gazette, and shall thereupon have 
effect as if enacted in this Act. 

This section gives power to the Central Board of Revenue 
to make rules, firstly for carrying out the purposes of the 
Income-tax Act and secondly for the determination of the profits 
and gains from the various sources of income. Rules so framed 
must be approved by the Central Government. Before making 
any rules the draft of the rules must be published for the in¬ 
formation of those persons who are likely to be affected by them 
so that they may make objections or suggestions, if any, they 
consider necessary. Any objections or suggestions received 
from such persons must be taken into consideration both by the 
Central Board of Revenue who makes the rules and by the 
Central Government who approves them, before so making or 
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approving. The rules framed must be published in the Official 
Gazette and thereupon they have the effect as if enacted in the 
Act itself. 


SECTION 60 

POWER TO MAKE EXEMPTION ETC. 

(1) The Central Government may, by notification 
in the official Gazette make an exemption, reduction in 
rate or other modification, in respect of income-tax in 
favour of any class of income, or in regard to the whole 
or any part of the income of any class of persons. 

(2) Where, by reason of any portion of an assessee’s 
salary being paid in arrears or in advance, or by reason 
of his having received in any one financial year salary 
for more than twelve months, or a payment which is 
under the provisions of sub-section (1) of section 7 a profit 
in lieu of salary his income is assessed, at a rate higher 
than that at which it would otherwise have been assessed 
the Central Government may grant the appropriate relief. 

(3) After the commencement of the Indian Income- 
tax (Amendment) Act, 1939, the power conferred by sub¬ 
section (1) shall not be exercisable except for the purpose 
of rescinding an exemption, reduction or modification 
already made. 

The power granted to the Central Government by sub¬ 
section (1) of this section, of mking an exemption, reduction in 
iate or other modification, has been withdrawn by sub-section 
(3) of the same section. After the commencement of the Indian 
Income-tax (Amendment), Act, 1939, the power of granting 
exemption etc. cannot be exercised by the Central Government. 
Sub-section (1) is now there on the Statute book to be utilise!? 
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only for the purpose of revoking any exemptions etc. which have 
already been granted. 

Exemptions so far notified under Section 60 of the Indian 
Income-Tax Act, 1922, by the Central Government are classed 
as under :— 

(i) Income excluded from total income altogether; 

(ii) Income included in total income but exempt from both 
“income-tax and super-tax; 

(iii) Income included in total income, but exempt from 

1 income-tax and not from super-tax; 

(iv) Income exempt from super-tax, but not from income- 
tax. 

Lists of all these four classes of incomes have been given 
under Section 4, in this book. 

Modifications under Section 60 of the Indian Income-tax 
Act, made by the Central Government are : — 

(I) An aseessee deriving income from a railway or tram¬ 
way business may at his own option require that in computing 
the profits or gains of such business, the following allowance shall 
be made in lieu of the allowances specified in clause (v), clause 
(vi) and clause (vii) of sub-section (2) of Section 10 of the said 
Act, namely, the actual expenditure incurred by the assesses 
during the previous year on repairs, replacements and renewals 
of plant, machinery, buildings and furniture which are the 
property of the assessee ; 

Provided that an assessee who in any year has exercised 
the option herein before conferred shall not be entitled save 
with the consent of the Commissioner of Income-tax to with¬ 
draw that option in any subsequent year : 

Provided further that nothing in this notification shall 
apply to an electric tramway. 

(II) Where owing to the fact that the total income of 
AU assessee has reached or exceeded a certain limit, he is liable 
to^pay super-tax or to pay super-tax at a higher rate* the 
Amount payable by him on account of income-tax and super-tax 
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shall, where necessary, be reduced so as not to exceed the aggre¬ 
gate of the following amounts, namely— 

(a) the amount which would have been payable on account 
of incom-tax and super-tax if his total income had been a sum 
less by one rupee than that limit, and 

(b) half the amount by which his total income exceeds 
that sum. 

According to Section 7 of the Indian Income-tax Act 
advance of salary received by an employee is deemed to be 
salary in his hands on the date the advance is paid to him and 
becomes chargeable to tax. In the same way accumulated 
balance in an unrecognized provident fund becomes chargeable 
to tax in the year in which it is paid to the employee. As a result 
of this the rate of tax chargeable from the assessee in that year 
would be higher than the one applicable to his total income in 
normal course. In order to mitigate such a hardship the 
Central Government is empowered to grant relief to the assessee 
in determining the rate of tax. In calculating such a relief to be 
granted to an assessee in respect of any year any advantage 
gained by him in a previous year in whioh part of his salary was 
short-paid will be taken into account. 


SECTION 60A. 

Power to Make Exemption Etc. In Relation to 
Merged Territories. 

If the Central Government considers it necessary or 
expedient so to do for avoiding any hardship or anomaly, 
or removing any difficulty, that may arise as a result o£ 
the extension of this Act to the merged territories or to 
any Part B State the Central Government may, by general 
or special order, make an exemption, reduction in rate or 
other modification in respect of income-tax in favour of 
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any class of income, or in regard to the whole or any part 
of the income of any person or class of persons: 

Provided that the power conferred by this section 
shall not be exercisable after the 31st day of March, 1955, 
except for the purpose of rescinding an exemption, re¬ 
duction or modification already made. 

This section has been inserted in the Act in order to en¬ 
able the Central Government to remove any hardship or diffi¬ 
culty that may arise as a result the of extension of Indian 
Income-tax Act to the merged States. 


SECTION 61 

Appearance by Authorised Representative. 

(1) Any assessee, who is entitled or required to 
attend before the Appellate Tribunal or any Income-tax 
authority in connection with any proceeding under this 
Act otherwise than when required under section 37 to 
attend personally for examination on oath or affirmation, 
may attend by a person authorised by him in writing in 
this behalf, being a relative of or a person regularly em¬ 
ployed by the assessee, or a lawyer, or accountant or 
Income-tax practitioner, and not being disqualified by or 
under sub-section (3). 

(2) In this section,— 

(i) a person regularly employed by the assessee shall 
include any officer of a Scheduled Bank with which the 
assessee maintains a current account or has other regular 
dealings; 

(ii) “lawyer” means a Barrister-at-Law or Solicito r 
or any other person entitled to plead in any Court of law 
in the taxable territories; 

(iii) “accountant” means a registered’ accountant 
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enrolled in the Register of Accountants maintained by the 
Central Gevernment under the Auditors Certificate 
Rules, 1932, or a holder of a restricted certificate under 
Restricted Certificate Rules, 1932, or a member of an 
association of accountants recognised in this behalf by the 
Central Board of Revenue; 

(iv) “Inome-tax practitioner” means— 

(a) any person who, before the 1st day of April, 
1938, in the taxable territories, or before the 1st day of 
April, 1949 in any of the merged territories or before the 
1st day of April 1°50, in any Part B State other than 
the State of Jammu and Kashmir attended before an 
Income-tax authority on behalf of any assessee otherwise 
than in the capacity of an employee or relative of that 
assessee; 

(b) any person who has passed any accountancy 
examination recognised in this behalf by the Central 
Board of Revenue; or 

(c) any person who has acquired such educational 
qualifications as the Central Board of Revenue may 
prescribe for this purpose. 

(3) No person who has been dismissed from Govern^ 
ment service after the 1st day of April, 1938, shall be? 

• qualified to represent an assessee under subsection (1) \ 
and if any lawyer or registered accountant i 3 found guilty 
of misconduct in connection with any income-tax pro¬ 
ceedings by the authority empowered to take disciplinary, 
action against members of the profession to which he 
belongs, or if any other person is found guilty of such 
misconduct by the Commissioner of Income-tax, the 
; Commissioner of Income-tax may direct that hp shall be 
thenceforward disqualified to represent an assessee tinder , 
sub-section (1): 
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Provided that— 

(a) no such direction shall be made in respect of 
any person unless he is given a reasonable opportunity of 
being heard, 

(b) any person against whom such direction is 
made may, within one month of the making of the direc¬ 
tion, appeal to the Central Board of Revenue to have the 
direction cancelled, and 

(c) no such direction shall take effect until one 
month from the making thereof or, when an appeal is 
preferred, until the disposal of the appeal. 

The assessee, if he wishes or if called upon to attend, may 
do so by a deputy authorised in writing, unless his personal 
attendance is required under Section 37 for examination on oath 
or affirmation. The right of the assessee to appear not in person 
but through an agerit has been restricted to persons belonging 
to the classes detailed in the section and no other person may 
appear in any proceedings under the amended Act. 

The list and qualification of the persons who are autho¬ 
rised to appear on behalf of an assessee is given in sub-section 
(2) above. For the purpose of clause (iii) of sub-section (2) the 
following bodies' aYe recognized by the Central Board of 
Revenue:— 1 

1. The Institute of Chartered Accountants in England and 
Wales. 

2. The Society of Accountants in Edinburgh. 

3. The Institute of Accountants and Actuaries in Glasgow. 

4. The Society of Accountants in Aberdeen. 

5. The Institute of Chartered Accountants in Ireland. 

6. The Society of Incorporated Accountants and Auditors, 
London. 

The following accountancy examinations are recognised by 
the Central Board of Revenue for the purpose of sub-olatase (b) 



INCOME-TAX LAW AND ACCOUNTS 


434 


[sec. 61 


of clause (iv) of sub-section (2) of Section 61 of the Indian 
Income-tax Act, 1922:— 

1. Government Diploma in accountancy examination con¬ 
ducted by the Accountancy Diploma Board, Bombay; 

2. Diploma in Commerce issued under the authority of the 
Provincial Governments in Madras, Bengal, Punjab and Delhi; 

3. The First Examination conducted by the Central Gov¬ 
ernment under the Auditor's Certificate Rules, 1932. 

4. Final examination conducted by the Association of 
Certified and Corporate Accountants, London. 

6. The Bombay Government Diploma in Commerce pro¬ 
vided that the diploma-holder took ''Accountancy* as his 
optional subject for the diploma course and has also passed the 
Matriculation Examination of a recognised university or an 
equivalent examination. 

6. The Diploma in Accountancy awarded by the Syden¬ 
ham College of Commerce and Economics, Bombay, provided 
that the diploma-holder has passed the Matriculation Examin¬ 
ation of a recognised university or an equivalent examination, 

7. Senior All-India Diploma in Commerce awarded by the 
All-India Board of Technical Studies in Commerce and Business 
Administration of the All India Council for Technical Education, 
Government of India, Education Department, New Delhi, pro¬ 
vided, that the Diploma holder took 'Advanced Accountancy 
and Auditing’ as his optional subject for the diploma course. 

The following educational qualifications are prescribed by 
the Central Board of Revenue for the purposes of sub clause (c) 
of clause (iv) of sub-section (2) of Section 61 of the Indian 
Income tax Act, 1922:— 

A degree in Commerce, Law, Economics or Banking 
including Higher Auditing conferred by any of the following 
Universities:— 

1. Indian Universities; 
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2. Rangoon University: 

3. English and Welsh Universities: 

4. Scottish Universities: 

5. Irish Universities: 

The following persons are disqualified to represent an 
asBessee :— 

(1) A person who has been dismissed from Government 
service after 1st of April, 1938; 

(2) A lawyer or an accountant who is found guilty of 
misconduct in connection with any income-tax proceedings by 
the authority empowered to take disciplinary action against 
members of the profession to which he belongs; 

(3) Any person who is found guilty of misconduct in 
connection with any income-tax proceedings by the Commis¬ 
sioner of Income-tax, 


SECTION 62 

RECEIPT TO BE GIVEN 

A receipt shall be given for any money paid or 
received under this act. 



SECTION 63 


SERVICE OF NOTICE 

(1) A notice or requisition under this Act may be 
served on the person therein named either by post or, as if 
it were a summons issued by a Court, under the Code of 
Civil Procedure, 1908. 

(2) Any such notice or requisition may, in the case 
of a firm or a Hindu undivided family, be addressed to 
any member of the firm or to the manager, or any adult 
male member of the family and, in the case of any other 
association of persons be addressed to the principal 
officer thereof. 


SECTION 64 

PLACE OF ASSESSMENT. 

(1) Where an assessec carries on a business, pro¬ 
fession or vocation at any place, he shall be assessed by 
the Income-tax Officer of the area in which that place is 
situate or, where the business, profession or vocation is 
carried on in more places than one, by the Income-tax 
Officer of the area in which the principal place of his 
business, profession or vocation is situate. 

(2) In all other cases, an assessee shall be assessed by 
the Income-tax Officer of the area in which he resides. 

(3) Where any question arises under this section as 
to the place of assessment, such question shall be deter¬ 
mined by the Commissioner, or, where the question is 
between places in more States than one, by the Commis¬ 
sioners concerned, or if they are not in agreement, by the 



sec. 64] 


PLACE OF ASSESSMENT 


437 


Central Board of Revenue : 

Provided that, before any such question is deter¬ 
mined, the assessee shall have had an apportunity of re¬ 
presenting his views : 

Provided further that the place of assessment shall 
not be called in question by an assessee if he has made a 
return in response to the notice under sub-section 1 1) of 
Section 22 and has stated therein the principal place 
wherein he carries on his business, profession or vocation, 
or il he has not made such a return shall not be called 
in question after the expiry of the time allowed by the 
notice under sub-section (2) of Section 22 or under Sec¬ 
tion 34 for the making of a return : 

Provided further that if the place of assessment is 
called in question by an assessee the Income-tax Officer 
shall, if not satisfied with the correctness of the claim, 
refer the matter for determination under this sub-section 
before assessment is made. 

(4) Notwithstanding any thing contained in this 
section, every Income-tax Officer shall have all the 
powers conferred by or under this Act on an Income-tax 
Officer in respect of any income, profits or gains accruing, 
or arising or received within the area for which he is 
appointed. 

(5) The provisions of sub-section (1) and sub¬ 
section (2) shall not apply and shall be deemed never at 
any time to have applied to any assessee— 

(a) on whom an assessment or re-assessment for the 
purposes of this Act has been, is being or is to be made in 
the course of any case in respect of which a Commissioner 
of Income-tax appointed with out reference to area under 
sub-section (2t of Section 5 is exercising the functions of a 
Commissioner of Income-tax, or 
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(b) where by any direction given or any distribu¬ 
tion or allocation of work made by the Commissioner of 
Income-tax under sub-section (5) or Section 5, or in 
consequence of any transfer made under sub-section (7A) 
of Section 5, a particular Income-tax Officer has been 
charged with the function of assessing that assessee, or 

(c) who or whose income is included in a class 
of persons or a class of incomes specified in any noti¬ 
fication issued under sub-section (6) of Section 5, but the 
assessment of such persons, whether the proceedings 
for such assessment began before or after the 1st day 
of April, 1939, shall be made by the Income-tax Officer 
for the time being charged with the function of making 
such assessment by the Central Board of Revenue or by 
the Commissioner of Income-tax to whom he is subordi¬ 
nate, as the case may be. 


SECTION 65 

INDEMNITY 

Every person deducting, retaining, or paying any 
tax in pursuance of this Act in respect of income belong¬ 
ing to another person is hereby indemnified for the de¬ 
duction, retention or payment thereof. 



SECTION 66 


Statement of case by Appellate Tribunal to 
High Court 

(1) Within sixty days of the date upon which he 
is served with notice of an order under sub-section (4) 
of Section 33 the assessee or the Commissioner may, by 
application in the prescribed form, accompanied where 
application is made by the assessee by a fee of one hun¬ 
dred rupees, require the Appellate Tribunal to refer to 
the High Court any question of law arising out of such 
order, and the Appellate Tribunal shall within ninety 
days of the receipt of such application draw up a state¬ 
ment of the case and refer it to the High Court: 

Provided that, if, in the exercise of its powers under 
sub section (2), the Appellate Tribunal refuses to state a 
case which it has been required by the assessee to state, 
the assessee may, within thirty days from the date on 
which he receives notice of the refusal to state the case, 
withdraw his application and, if he does so, the fee paid 
shall be refunded- 

(2) If on any application being made under sub¬ 
section (1) the Appellate Tribunal refuses to state the case 
on the ground that no question of law arises, the assessee 
or the Commissioner, as the 'case may be, may, within 
six months from the date on which he is served with 
notice of the refusal, apply to the High Court, and the 
High Court may, if it is not satisfied of the correctness 
of the decision of the Appellate Tribunal, require the 
Appellate Tribunal to state the case and to refer it, and 
on receipt of any such requisition the Appellate Tribunal 
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shall state the case and refer it accordingly. 

(3) If on any application being made under sub¬ 
section (1) the Appellate Tribunal rejects it on the 
ground that it is timebarred, the as-essee or the Com¬ 
missioner, as the case may be, may, within two months 
from the date on which he is served with notice of the 
rejection, apply to the High Court, and the High Court, 
if it is not satisfied of the correctness of the Appellate 
Tribunal’s decision, may require the Appellate Tribunal 
to treat the application as made within the time allowed 
under sub-section (1). 

(4) If the High Court is not satisfied that the 
statements in a case referred under this section are 
sufficient to enable it to determine the question raised 
thereby, the court may refer the case back to the Appel¬ 
late Tribunal to make such additions thereto or altera¬ 
tions therein as the Court may direct in that behalf. 

(5) The High Court upon the hearing of any such 
case shall decide the questions of law raised thereby and 
shall deliver its judgment thereon containing the grounds 
dn which such decision is founded and shall send a copy 
of such judgment under the seal of the Court and the 
signature of the Registrar to the Appellate Tribunal 
which shall pass such orders as are necessary to dispose of 
the case conformably to such judgment. 

(6) Where a reference is made to the High Court 
the costs shall be in the discretion of the Court. 

(7) Notwithstanding that a reference has been 
made under this section to the High Court, income-tax 
shall be payable in accordance with the assessment made 
in the case : 

Provided that, if the amount of an assessment is' 
reduced as a result of such reference, the amount over- 
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paid shall be refunded with such interest as the Commis¬ 
sioner may allow unless the High Court on intimation 
given by the Commissioner within thirty days of the 
receipt of the result of such reference that he intends to 
ask for leave to appeal to Supreme Court makes an order 
authorising the Commissioner to postpone payment of 
such refund until the disposal of the appeal to Supreme 
Court. 

(7 A) Section 5 of the Indian Limitation Act, 
1908, shall apply to an application to the High Court by 
an assessee under sub-sectioti (2) or sub-section (3). 

(8) For the purposes of this section “the High 
Court” means— 

(a) in relation to any Part A State or Part B State 
the High Court for that State; 

(b) in relation to Ajmer and Vindhya Pradesh the 
High Court at Allahabad; 

(c) in relation to Bhopal, the High Court at Nag¬ 
pur; 

(d) in relation to Bilaspur, Delhi and Himachal 
Pradesh the High Court of Punjab; 

(e) in relation to Coorg, the High Court at Madras; 

(ee) in relation to Manipur and Tripura, the High 

Court of Assam; 

(f) in relation to Kutch, the High Court at 
Bombay, and 

(g) in relation to the Andaman and Nicobar 
Islands, the High Court at Calcutta. 



SECTION 66A 


References to be heard by Benches of High Courts 
and appeal to lie in certain caseB to Supreme 

Courts. 

(1) When any case has been referred to the High 
Court under Section 66, it shall be heard by a Bench of 
not less than two judges of the High Court, and in respect 
of such case the provisions of Section 98 of the Code of 
Civil procedure, 1908, shall so far as may be, apply not¬ 
withstanding anything contained in the Letters Patent or 
in any other law for the time being in force. 

12 ) An appeal shall lie to the Supreme Court from 
any judgment of the High Court delivered on a reference 
made under Section 66 in any case which the High Court 
certifies to be a fit one for appeal to the Supreme Court. 

'3) The provisions of the Code of Civil Procedure, 
1908, relating to appeals to the Supreme Court shall, so 
far as may be, apply in the case of appeals under this 
section in like manner as they apply in the case of appeals 
from decrees of a High Court: 

Provided that nothing in this sub-section shall be 
deemed to affect the provisions of sub-section (5) or sub¬ 
section (7) of Section 66: 

Provided further that the High Court may, on 
petition made for the execution of the order of the Supre¬ 
me Court in respect of any costs awarded thereby, trans¬ 
mit the order for execution of any Court subordinate to 
High Court. 

(4) Where the judgment of the High Court is 
varied or reversed in appeal under this section, effect shall 
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be given to the order of the Supreme Court in the manner 
provided in sub-section (5) and (7) of Section 66 in the 
case of a judgment of the High Court 

These sections have already been partly dealt with under 
Section 33. 


SECTION 61 

BAR OF SUITS IN CIVIL COURT 

No suit shall be brought in any Civil Court to set 
aside or modify any assessment made under this Act, 
and no prosecution, suit or other proceeding shall lie 
against any officer of the Government for anything in 
good faith done or intended to be done under this Act. 


SECTION 67A. 

COMPUTATION OF PERIODS OF LIMITATION. 

In computing the period of limitation prescribed for 
an appeal under this Act or for an application under 
section 66, the day on which the order complained of was 
made, and the time requisite for obtaining a copy of such 
order, shall be excluded. 



SECTION 67B. 


Act to have effect pending legislative provisions 
for charge of income-tax. 

If on the 1st day of April in any year provision has 
not yet been made by a Central Act for the charging of 
income-tax for that year, this Act shall nevertheless have 
effect until such provision is so made as if the provision 
in force in the preceding year or the provisions proposed 
in the bill then before the Parliament, whichever is more 
favourable to the asscssee, were actually in force. 



APPENDIX [ 

The Finance Act, 1951 . 

Income-tax and supertax: (l) Subject to the provisions of 
sub-sections (3), (4) and (5), for the year beginning on the first day 
of April, 1951,— 

(a) Income-tax shall be charged at the rates specified in 
part I of the first schedule increased in each case by a Bur-charge 
for the purposes of the Union at the rate specified therein in respect 
of each such rate of income-tax, and 

(b) Rates of super-tax shall, for the purposes of section 65 of 
the Indian Income Tax Act, 1922 (hereinafter referred to aB“The 
Income-tax Act”) be those specified in part II of the First Schedule 
increased in the cases to which paragraphs A, B and C of that part 
apply, by a surcharge for the purposes of the Union at the rate 
specified therein in respect of each such rate of super-tax. 

(2) In making any assessment for the year ending on the 
31st day of March, 1952, there .shall be deducted from the total 
income of an asseBsee in accordance with the provisions of Section 
L5A of the Indian Income-tax Act, an amount equal to one-fifth 
of the earned inccme, if ary, included in his total income but not 
exceeding in any case four thousand rupees. 

(3) In making any assessment for the year ending on 
the 31st day of March, 1952,— 

(a) Where the total income of an asBessee, not being a company 
includes any income chargeable under the head “Salaries” ag 
■duced by the deduction for earned income appropriate thereto, 
pr any inccme chargeable under the bead “Interest on Securities” 
or any income from dividends in respect of which by virtue of 
Section 49 B of the Income-tax Act he ia deemed himself to have 
paid the inccme-tax imposed under that Act, the income-tax payable 
fy the aaseBeee cn that part of his total income which consists of 
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such inclusions shall be an amount bearing to the total amount of 
income-tax payable according to the rates applicable under the 
operation of the Finance Act, 1950 on his total income the same 
proportion as the amount of such inclusions bears to his total 
income. 

(b) Where the total income of an assessee, not being a company 
includes any income chargeable under the bend "Salaries” on which 
BUper-tax has been or might have been deducted rnder the provisions 
of Pub-section (2) of Section 1R of the Income-tax Act, the super-tax 
payable by the assessee on that portion of his total income with 
consists of such inclusion shall be an amount herring to the trtal 
amount of super-tax payable, according to the rates applicable nder 
the operation of the Finance Act 1050, on his total income <he b me 
proportion as the amount of such inclusion bears to his t< tal 
income. 

(4) In making any assessment for the year ending cn tl e 
31st day of March, 1952,— 

(a) Where the total income of a ermpany includes any profits 
and gains from life insurance business, the super-tax otherwise 
payable by the company on the whole of such total income shall 
be reduced by an amount which bears to that super tax the same 
proportion as the amount of such inclusion bears to its total income 
or by an amount computed at the rate of— 

(i) two annas in the rupee in the case of a mutual insurance 
company aB defined in Section 95 of the Insurance Act, lf'33 bt d 

(ii) one and a half annas in the rupee in the case of ary 
otherompany. 

on the amount of such inclusion, whichever is less ; 

(b) Where the total iucome of an assessee, not being a compary, 
includes any profits and gains from life insurance business, the 
income-tax and super-tax payable by the assessee on that part of 1 ib 
total income which consists of such inclusions shall be an amoi nt 
bearing to the total amount of such taxes payable on his total mo me 
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according to the rates applicable under the operation of the Indian 
Finance Act, 1942, increased in respect of each such rate by one- 
twentieth thereof, the same proportion as the amount of such 
inclusion bears to his total inoms, so however that the aggregate 
of the taxes so computed in respect of such inclusion shall not in 
any case exceed the amount of tax payable on such inclusion at 
the rate of five annas in the rupee. 

(5) In cases to which Section 17 of the Income-tax Act applies, 
the tax chargeable shall be determined as provided in that section, 
but with reference to the rates imposed by sub-section (1), and in 
accordance, where applicable, with the provisions of sub-sections 
(3) and (4) of this section. 

(6) For the purposes of makng any deduction of income-tax 
in the y car beginning on the first day of April, 1951 under sub¬ 
sections (2) or sub.section (2B) of Section 18 of the Income-tax Aot 
from any earned income chargeable under the head “Salaries”, the 
estimated total income of the assessee under this head shall, in 
computing the income-tax to be deducted, be reduced by an amount 
equal to one-fifth of such earned income but not exceeding in any 
case four thousand rupees; but no abatement shall be allowed by 
the person responsible for paying the salary in respect of any 
donations made by the assessee to which Section 15B of the Income- 
tax Act is or may be applicable. 

(7) For the purposes of this section and of the rates of tax 
imposed thereby, the expression “total income” means total income 
as determined for the purposes of income-tax or super-tax, as the 
case may be, in accordance with the provisions of the Income-tax 
Act, and the expression '‘earned income” has the meaning assigned 
to it in oluase (6AA) of section 2 of that Act. 

Amendment of section 17, Act XI of 1922. 

With effect from the first day of April, 1951, the following 
sub-Bcction shall be substituted for sub-section (1) of Section 17 of 
the Income-tax Act, namely:— 

‘(1) Where a person is not resident in the taxable territories 
and is not a company, the tax, including super-tax, payable by him 
or on his behalf on his total income shall be an amount equal to— 
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(A) the income-tax which would be payable on his total 
income at the maximum rate, plus 

(b) either the super-tax which would be payable on his total 
income at th3 rate applicable in the case of an individual to the 
slab next to the slab exempt from super-tax, or the super-tax 
whioh would be payable on his total income if it were the total 
income of a person resident in the taxable territories, whichever ib 
greater ; 

Provided that any such person may, on the first occasion on 
^rhich he is assessable for any year subsequent to the year ending 
on the 31st day of March, 1951, and before the 30th day of June 
ftl that year, or where the firBt occasion on which he is so assess¬ 
able falls during the year ending on the 31st day of March, 1952, 
before such date as the Central Board of Revenue may by noti¬ 
fication in the Official Gazette, specify in this behalf, by no lice in 
writing to the Income-tax Officer declare (such declaration being 
final and being applicable to all assessments thereafter) that the 
tax, including super-tax payable by him or on his behalf on his 
total income shall be determined with reference to his total world 
incoirie, and there upon such tax shall be an amount bearing to 
the total amount of tax including super-tax which would have been 
payable on his total world income had it been his total income the 
same proportion as his total iucome bears to bis total world income. 

THE FIRST SCHEDULE. 

Part L 

Rates of income-tax. 

Arf In the easel of every individual, Hindu undivided family, 
unregistered firm and other association of persons, not being a case 
to which paragraph B or paragraph C of thiB part applies— 

Rate Surcharge 

1. On the first Rs.‘ 1,500 Nil Nil 

of total income 

2. On the next Ra. 3,500 tfine pies in the One-twentieth of the 

of total income rupee retea specified in 

the preceding 
column 
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3. On the next Rs. 5,000 

One anna and nine 

Do 

of total income 

pies in the rupee 


4. On the next Rs. 5,000 

Three annas in the 

Do 

of total income 

rupee 


5. On the balance of total 

Four annas in the 

Do 

income 

rupee 



Provided that— 

(i) no income-tax shall be payable 'on a total income which 
before deduction of the allowance, if any, for earned income, does 
not exceed the limit specified below; 

(ii) the income-tax payable Bhall in no case exceed half the 
amount by which the total income (before deduction of the said 
allowance if any, foi earned income) exceeds the Baid limit; 

(iil) the income-tax payable on the total income as reduced 
by the allowance for earned income shall not exceed either— 

(a) a Bum bearing to half the amount by which the total 
income (before deduction of the allowance for earned income) 
exceeds the said limit the same proportion as such reduced total 
income bears to the unreduced total income, or 

(b) the income-tax payable on the income bo reduced at the 
rates herein specified,— 

whichever is less. 

The limit referred to in the above proviso r-hall be— 

(1) Rs. 7,200 in the case of every Hindu undivided family 
Tvhich satisfies as at the end of the previous year either of the 
following conditions,gamely:— 

(a) that it has at least two members entitled to claim 

partition who are not less than 18 years of age; or 

(b) that it haB at leaBt two members entitled to claim 

partition neither of whom is a lineal descendant of the other and 

both of whom are not lineally descended from any other living 
member of the family; and 
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(ii) Rf. 3,6 0 in every other case. 

Explanatiou—For the pm poses of this paragraph, in the case 
of every Hindu undivided family gmerned by the Mitakshara h w 
ii ->on shall be deemed to be entitled to claim partition of thp 
.oparcerary property agonst his father or grandfather, noUvith- 
standing any cuMoui to tin- contrary : 

Provided further that— 

(1) no surcharge shall be payable on a total income which 
before the deduction of the allowance, if any, for earned income 
dm» not exceed the limit specified below; 

(ii) the sunharge payable shall in no case exceed half the 
amount by which the total income (before deduction of the smd 
allowance, if any, fur earned income) exceeds the said limit. 

The limit icferred to in the above proviso shall be— 

(i) Re. 14,400 in ti e ca&e of every Hindu undivided family 
referred to in preiedimr proviso; 

(ii) Rs. 7,200 in eveiy other case. 

B. In the case of every company— 

Rate- Surcharge, 

On whole of the Fo u annas in the One-twentieth of the rate 
total income. rupee. specified in the pre¬ 

ceding column. 

Provided that in the case of a company which, in respect of 
its profits liable to tax under the Income-tax Act for the year 
ending on the 31st day of March, 19.52, has made the prescribed 
arrangements for the declaration and payment within the territory 
of Indian excluding the State of Jammu and Kashmir, of the 
dividends payable out of such profits, and has deducted super-tax 
from the dividends in rucrrdance with the provisions of sub-section 
(3D) or (3E) for Sec tion IS of that Act— 

(i) where the total income, as reduced by seven annas in the 
rupee and by the amount, if anv, exempt from income-tax, exceeds 
the amount of any dividend (including dividends payable at a fixed 
rate) declared in respect of the whole or part of the previous year 
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for the assessment for the year ending ’on the 31st day of March 
IPjU and no order has been made under sub-section (1) of Soetion 
23A of the Income-tax Act, a rebate shall be all wed, at the rate 
of on«i anna per rupee on the amount of such excess; 

(ii) where the amount of dividends referred to in clause (i) 
above exceeds the total income as reduced by seven annas in the 
rupee and by the amount, if any. exempt from income-tax, there 
shall be charged on the total income an additional income-tax equal 
to the sum, if any, by which the aggregate amount of income tax 
actually borne by such excess (hereinafter referred to as “the excess 
dividend") falls short of the amount calculated at the rate of live 
annas per rupee on the excess dividond. 

For the purposes of the above proviso, the expression 
“dividend” shall have the meaning assigned 11 it in clause (CA) of 
Section 2 of the Income-tax A ri t, but any distribution included in 
that expression, made during the year ending on the 31st day of 
March, 1952, shall bo deemed to be divi ien 1 declared in reapeot of 
the whole or part of the previous year. 

For the purpose of clause (ii) of the ah jvc proviso, the aggregate 
amount of income-tax actually borne by Hi 1 excess dividend shall 
be determined as follows— 

(i) the excesB dividend shall be deemed to be out of the whole 
or such portion of the undistributed profits of one or more years 
immediately preceding the previous year as would be just sufficient 
to cover the amount of the excess dividend and as have not likewise 
been taken into account to cover an excess dividend of a preceding 
year; 

(ii) such portion of the excess dividend hh is deemed to be 
out of the undistributed profits of each of the said 3 ears shall be 
deemed to have borne tax,— 

(a) if an order has been made under subsection (1) of Section 
23A of the Income-tax Act, in respect of the undistributed profits 
of that year, at the rate of five annas in the rupee, and 

(b) in respect of any other year, at the rate applicable to the 
total income of the company, for that year reduced by the rate at 
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which rebate, if any, was allowed on the undistributed profits. 

C. In the case of every local authority and in every case in 
which under the provisions of the Income-tax Act, income-tax is 
to be charged at the maximum rate— 

Rate Surcharge 

(Jn the whole of total Four annas in the One-twentieth of the 
income. rupee. rate specified in 

the preceding 
column. 


PART II. 

Rates of super-tax. 


A In the case of every individual, Hindu undivided family, 
unregistered firm, and other association of persons, not being a case 
to which any other paragraph of this part applies— 



Rate. 

Surcharge. 

1. On the first Rs. 25,000 

Nil 

Nil 

of total income 

2. On the next Rs. 15,000 

3 annas in the rupee 

One-twentieth 

of total income 


of the rate 
specified in 
the preoedinp 
column. 

3. On the next Rs. 15,000 

4 annas in the rupee 

Ho 

of total income 

4. On the next Rs. 15 000 

6 annas in the rupee 

Do 

of the total income 

5. On the next Rs. 15,000 

7 annas in the rupee 

Do 

of total income 

0. On the next Rs. 15,000 

annas in the rupee 

Do 

of total income 

7. On the next Rs. 50,000 

8 annas in the rupee 

Do 

of total income 

On the balance of total 

annas in the rupee 

Do 


income 
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B. In the case of every local authority— 

On tbe whole of total Bate 2J annas in the Surcharge 3 pies 
income. rupee. in the rupee. 


C. Jn the epee cf an association of persons being a co-operative 
H (iety (other then Ihe Senikatta Saltowncis Society in the State 
of Bombay) for the time being registered under the Co-operative 
Societies Act, 1012, or undei any law cf a State governing the 
registration of co-operative societies— 


Rate 

J, On the first Rs. 25,000 Nil 

of total income 


2. ( n tie talcrne cf total 2| annas in the 
income rupee 

D. In the case of every company:— 


Surcharge 

Nil 

Three pies in the 
rupee 

Rate. 


On the whole of total income. 
Provided that— 


Four annas and nine 
pies in the rupee. 


(i) a rebate at the rate of three annas per rupee of the total 
income shall be allowed in tbe case of every company whioh— 

(a) in respect of its profits liable to tax under the Income-tax 
Act for the year ending on the 3L&t day of March, 1952, has made 
the pi escribed arrangements for the declaration and payment in the 
territory of India excluding the State of Jammu and Kashmir of 
the dividend payable out of such profits and for the deduction of 
Buper-tax from dividends in accordance with the provisions of sub¬ 
section (3D) or (3E) of Section 18 of that Act, and 

(b) is a public company with total income not exceeding 
Rs. 25,000; 

(ii) a rebate at the rate of two annas per rupee of the total 
income shall be allowed in the case of any company which satisfies 
condition (a), but not condition (b), of the preceding clause; and 
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(iii) a rebate at the rate of one anna per rupee of the total 
income shall be allowed in the c&Be of any company which, not 
being entitled to a rebate under either of the preceding clauses, is— 

(a) a public company whose Bhares were offered for sale in 
recognised stock exchange at any time during the previous year, ^ 

(b) a company all of whose shares were held at the end ol 
the previous year by one or more such public companies aa 
aforesaid : 

Provided further that the super-tax payable by a company 
the total income of which oxceeds Rs 25,000 shall not exceed the 
aggregats of— 

(a) the super-tax which would have been payable by the 
company if its total inoome had been Kb. 25,000, and 

(b) half the amount by which itB total income exceeds 
Rs. 25,000. 

Explanation —For the purposes of this paragraph of this Pari 
a company Bhall be deemed to be a public company only if it u 
neither a private company within the meaning of the Indian 
Companies Act, 1913, nor a company in which Bhares carrying more 
than fifty per cent, of the total voting power were, at any time 
during the previous year, held or controlled by less than six persons. 
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RATES OF INCOME-TAX. 


A. In the case of every individual, Hindu undivided family, 
unregistered firm and other association of persons, nob being a case 
to which paragraph B or C of this part applies— 

Rate. 


1. On the first Rs. 1,500 of total income 

2. On the next Rb. 3,500 of total income 

3. On the next Rs. 5,000 of total income 

4. On the next Rs. 5,000 of total income 
p. On the balance of total income 


Nil 

Nine pies in the 
rupee. 

One anna and nine 
pieB in the rupee. 

Three annaB in the 
rupee. 

Four annas in the 
rupee. 


Provided that— 

(i) No income-tax Bhall be payable on a total income which, 
before deduction of the allowance, if any, for earned income, does 
bot exceed the limit specified below. 


(ii) The income-tax payable shall in no case exceed half the 
Imount by which the total income (before deduction of the said 
Allowance, if any, for earned income) exceeds the said limit. 

(iii) The income-tax payable on the total income as reduced 
by the allowance for earned income shall not exceed either— 
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(a) A sum bearing to half the amount by which the total 
income (before deduction of the allowance for earned income) 
exceeds the said limit the Bame proportion as such reduced total 
income bears to the unreduced total income, or 

(b) The income-tax payable on the income bo reduced at the 
rates herein specified,— 

whichever is less. 

The limit referred to in the above proviso shall be— 

(i) Rs. 7,200 in the case of every Hindu undivided fanuh 
which satisfies as at the end of the pievicus year either of the 
following conditions, namely:— 

(a) That it haB at least two members entitled to a share nr 
partition who are not less than 18 years of age; or 

(b) That it haB at least two members entitled to a share cr 
partition neither of whom is a lineal descendant of the other and 
both of whem are not lineally descended ficm any other living 
member oi the family; and 

(ii) Rs. 3,600 in every other case. 

B. In the case of every compan}— Rate. 

On the whole of total income Four annas in the rupee. 

Provided that in the case of a company which, in reBpect of 
its profitB liable to tax under the Income-tax Act for the year 
ending on the 31st day of March, 1951, has made the prescribed 
arrangements for the declaration and payment within the territory 
or India excluding the State of Jammu and Kashmir, of the 
dividends payable out of Buch profits, and has deducted super-tax 
from the dividends in accordance with the piovisions of sub-section 
(3D) or (3E) of Section 18 of that Act— 
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(i) Where the total income, as reduced by six and a half 
annas in the rupee and by the amount, if any, exempt from income-tax, 

exceeds the amount of any dividends (including dividends payable 
at a fixed rate) declared in respect of the whole or part of the 
previous year for the assessment for the year ending on the 31st 
day cf March, 1951, and no older haB been made under sub-section 
(!) of Section 23A of the Income-tax Act, a rebate shall be allowed 
at the rate of one anna per rupee on the amount of such excess, 

(ii) Where the amount of dividends referred to in clause 
(i) above exceeds the total income as reduced by six and a half 
annas in the rupee and by the amount, if any, exempt from Income- 
tax, there she 11 be charged on the total income an additional 
income-tax equal to the Bum, if any, by which the aggregate amount 
of income-tax actually borne bv such excess (hereinafter referred 
to as “the excess dividend’*) falls short of the amount calculated 
at the rate of five annaB per rupee on the excess dividend. 

For the purpose cf the above proviso, the expression 
•‘dividerd” shall have the meaning assigned to it in clause (GA) of 
Section 2 of the Income-tax Act, but any distribution included in 
that expressit n, made during the jear ending on the 31st day of 
March, 1951, shall be deemed tolea dividend declared in respect 
of the whole cr part of the previous year. 

Fcr the purprses cf clause (ii) of the stove proviso, the 
aggregate amount of income-tax actually borne by the excess 
dividend shall be deteimined as follows:— 

(i) The excess dividend shall he deemed to be out of the 
whole or such portion of the undistributed profits of one or more 
years immediately preceding the previous year as would be just 
Sufficient to cover the amount of the excess dividend and as have 
not like v is*-* been taken into account to cover an excess dividend 
of a pi seeding year. 
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(ii) Such portion of the excess dividend as is deemed to be 
out of the undistributed profits of each of the said years shall 
be deemed to have borne tax— 

(a) If an order has been made under sub-section (1) of 
Section 23A of the Income-tax Act, in respect of the undistributed 
profits of that year, at the rate of five annas in the rupee, and 

(b) In ctpect of i ny ctler year, at the rate applicable to the 
total incline of the icmpany, for that year reduced by the rate at 
which rebate, if any, waB allowed on the undistributed profits. 

C. In the cafe of every local authority and in every caBe 
in which, under the provisions of the Income-tax Act, Income-tax 
Ib to be charged at the maximum rate— 

Rate. 

On the whole of total income Four annas in the rupee. 

Rates of Super-tax. 

A. In the case of every individual, Hindu undivided family, 
unregistered firm and other association of persons, not being a case 
to which Bny other paragraph of this part applies— 

Rate. 

1. On the first Rs. 25,000 of total income Nil 

*>. On the next Rs. 15,000 of total income Three annas in the rupee 

3. On the next Rs. 15,000 of total income Four annas in the rupee 

4. On the next Rs. 15,000 of total income Six annas in the rupee 

5. On the next Rb. 15,000 of total income Seven annaB in the rupee 

6. On the next Rs. 15,000 of total income Seven and a half annas 

in the rupee 

7. On the next Rs. 50,000 of total income Eight annas in the rupee 

8. On the balance of total income Eight and a half annas 

in the rupee 

B. In the case of ever} local authority— Rate. 

On the whole of total income Two and a half annas 

in the rupee 
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C, In the case of an association of persons being a Co-opera¬ 
tive Society (other than the Sanikatta Salt owners' Society in the 
State of Bombay) for the time being registered under the Co-opera¬ 
tive Societies Act, 1912, or under any law of a State governing the 
registration of Co-operative societies— 

Rate. 

1. On the first Rs. 25,000 of total income Nil 

2. On the balance of total income Two and a half annas 

in the rupee. 

I). In the case of every company— Rate. 

On the w hole of total income Four end & half annas in 

the rupee. 

Provided that— 

(i) a rebate at the rate of three bmibb ] er iuj ce of the total 
income shall be allowed in the case of any company which— 

(a) in respect of its profits liable to tax under the Income-tax 
Act for the year ending on the 31st day of March, 1951, has made 
the prescribed arrangements for the declaration and payment iu 
the territory of India excluding the State of Jammu and Kashmir 
of the dividend payable out of such profits and for the deduction 
of super-tax from dividends in accordance with the provisions of 
Sub-section (3D) or (3E) of Section 18 of that Act, and— 

(b) Is a public company with total income not exceeding 
Re. 25,000. 

(ii) A rebate at the rate of two annas per rupee of the total 
income shall Le allowed in the case of any company which 
satisfies condition (a), but not condition (b), of the preceding 
clause; and— 

(iii) A rebate at tht rate of one anna per rupee of the total 
income shall be allowed in the case of any company which, not 

eing entitled to a rebate under either of the preceding clauses, is— 

(a) A public company whose ahaies were offered for sale in a 
recognised stock exchange at any time duiing the previous year. 



Finance Act, 1950 


16 

(b) A company all of whose shares were held at the end of 
the previous vear by one or more such public comp nies as 
aforesaid : 

Provided further that the super tax payable by a company 
the total income of which exceeds Rs 25,000 shall not exceed the 
aggregate of— 

(a) The super-tax which would have been payable by the 
company if its total income had been Rs 25 000, and— 

(b) Half the amount by which its total income exceeds 
Rs. 25,000. 

Explanation: —For the purposes cf this paragraph of this 
part, a company shall be deemed to be a public company only if 
it is neither a private company within the meaning of the Indian 
Companies Act, 1913, nor a company in vbich si ares carrying 
more than 50 per cent, of the total voting power were, at am time 
during the previous year, held or controlled by less than six persons. 



APPENDIX II 

Rules for the computation of the profits and gains 
of Insurance Business 

1. In the caBe of any person who carries on, or at any time in 
the preceding year carried on, life insurance business, the profit and 
gains of such person from that business shall be computed separately 
from his income, profits or gains from any other business. 

2. The profits and gains of life insurance business shall be 
taken to be either— 

(a) the gross rxtetnal incomings of the preceding year from 
that business less the management expenses of that year, or 

(b) the annual average of the surplus arrived at by adjusting 
the surplus or deficit disclosed by the actuarial valuation made for 
the last inter-valuation period ending before the year for which the 
assessment is to be made, so as to exclude from it any surplus or 
deficit included therein which was made in any earlier inter-valuation 
period and any expenditure which may under the provisions of 
section 10 of this Act be allowed for in computing the profits and 
gains of a business, 

whichever is the greater : 

Provide that the amount to be allowed as management expenses 
shall noi exceed— 

(a) per cent, of the premiums received during the preceding 
year in respect of single pemium life insurance policies, plus 

(b) in respect of the first year's premiums received in respect 
of other life insurance policies for which the number of annual 
premiums payable is less than twelve, or for which the number of 

years during whic premiums are payable is less than twelve, for 
each such premium or each such year 7| per cent, of such first year 
*s premiums received during the preceding year, plus 
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(c) 90 per cent, of the first year’s premiums received during 
the preceding year in respect of all other life insurance policies, 
plus 


(d) 12 per cent of all renewal premiums received during the 
preceding year. 

3. In computing the surplus for the purpose of rule 2,— 

(a) one-half of the amounts paid to or reserved for or expended 
on behalf of policy-holders shall be allowed as a deduction : 

Provided that in the first such computation made under this 
rule of any such surplus no account shall be taken of any such 
amounts to the extent to which they are paid out of or in respect 
of any surplus brought forward from a previous inter-valuation 
period : 

Provided further that if any amount so reserved for policy¬ 
holders ceaBes to be so reserved, and is not paid to or expanded on 
behalf of policy-holdorB one-half of such amount, if it has been 
previously allowed as a deduction, shall be treated as part of the 
surplus for the period in which the said amount ceased to bo so 
reserved ; 

(b) any amount either written off or reserved in the accounts 
or through the actuarial valuation balance Bheet to meet depreciation 
of or loSB on the realisation of securities or other assets shall be 
allowed as a deduction, and any sums taken credit for in tho 
accounts or actuarial valuation balance sheet on account of 
appreciation of or gains on the realisation of the securities or other 
assets shall be included in the surplus : 

Provided that if upon investigation it appears to the Income- 
tax Officer after consultation with the Superintendent of Insurance 
that having due regard to the necessity for making reasonable 
provision for bonuses to participating policy holders and for 
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contingencies, the rate of interest or other factor employed in 
determining the liability in respect, of outstanding policies is 
materially inconsistent with the valuation of the securities and other 
assets so as artificially to reduce the surplus, such adjustment shall 
be made to the allowance for depreciation of, or to the amount to 
be included in the surplus in respect of appreciation of, such 
securities and other assets, as shall increase the Burplus for the 
purposes of these rules to a figure which is fair and just ; 

(c) interest received in respect of any securities of the Central 
Goverment which have been issued or declared to be income-tax 
free shall not be excluded but the whole amount of such interest 
received during the inter-valnation period shall be exempt from 
income-tax under the second proviso to section 8 though not from 
super-tax ; 

4, Where for any year an assessment is nade in accordance 
with annual average of a surplus disclosed by a valuation for an 
inter-valuation period exceeding twelve months, then, in computing 

the tax payable for that year, credit shall not be given in 
accordance with sub-section (5) of section 18 for the tax paid in 
the preceding year, but credit shall be given for the annual average 
of the income-tax paid by deduction at source from interest on 
securities or otherwise during such period. 

5. For the purposes of these rules—• 

(i) ‘Preceding year’ means that year for which annual 
accounts are required to be prepared under the Insurance Act, 
1938, immediately preceding the year for which the assessment 
is to be made or until the commencement of the Insuranpe Act, 
1938, the previous year as defined in section 2 of this Act; 
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(ii) 'gross external incomings, means the fall amount of 
incomings from interest, dividends, fines and freeB and all other 
ncomings from interest, dividends, fines and fees and all othet 
incomings from whatever source derived (except premiums received 
from policy-holders and interest and dividends on any annuity 
fund) and includes also profits from reversions and on the sale or 
the granting of annuities, but excludes profitB on the realisation 
of securities" or other assets : 

Provided that incomings, including the annual value of the 
property occupied by the assessee, which but for the provisions of 
sub-section (7) of section 10 would have been assessable under 
section 9 Bhall be computed upon the basis laid down in the 
last-named section, and that there shall be allowed from such gross 
incomings such deductions as are permissible under that s 'ction. 

(iii) 'Management expenses’ means the full amount of expenaei 
(including commissions) incurred exclusively in the management o 
the business of life insurance, and in the case of a company 
carrying on other classes of business as well as the business of lift 
insurance in addition thereto a fair proportion of the expense 
incurred in the general management of the whole business. 
Bonuses or other sums paid to or reserved oa behalf of policy¬ 
holders, depreciation of, and losses on the realisation of, securities 
or other assets and any expenditure other than expenditure which 
may under the provisions of section 10 of this Act be allowed for 
in computing the profits and gains of a business are not management 
expenses for the purposes of these rules ; 

fiv) 'life insurance business’ means life insurance business as 
defined in clause (11) of section 2 of the Insurance Act, 1933 : 
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(v) ‘securities* includes stocks and shares. 

6. The profits and gains of any business of insurance other 
than life insurance aball be taken to be the balance of the profits 
disclosed by the annual accounts, copies of which are required 
nnder the Insurance Act, 1938, to be furnished to the Superintendent 
of Insurance after adjusting such balance so as to exolude from it 
any expenditure other than expenditure which may under the 
provisions of section 10 of this Act be allowed for iu computing the 
profits and gains of a business. Profits and losses on the realisation 
of investments and depreciation and appreciation of the value of 
investments shall be dealt with as provided in rule 3 for the business 
of life insurance. 

7. The profits and gains of companies carrying on dividing 
societies or assessment business shall be taken to be 15 per cent. 

of the premium income of the previous year. Or in the case of tion* 
resident companias 15 per cent, of the Indian premium income 
of tl e previous year. 

8. The profits and gains of the Indian branches of an insurance 
company not resident in the taxable territories in the absence of 
more reliable data, may be deemed to be the proportion of the 
total world income of the company corresponding to the proportion 
which its premium income of thi taxable territories bears to its 
total premium income. For the purpose of this rule, the total 
world income of life insurance companies not resident in the taxable 
territories whose profits are periodically ascertained by actuarial 
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valuation shall be computed in the manner laid down in these 
rules for the computation of the profits and gains of life insurance 
business carried on in the taxable territories. 

9. These rules apply to the assessment of the profits of any 
business of insurance carried on by a mutual insurance 
association. 
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Solved Questions 

1. The following are the particulars about the income of 
Shri D. D. Pande, a Government servant, for the previous year 
ended 31st March, 1951 :— 

(a) His Balary was Rs. 750 pet 1 month and his travelling 
allowance bills for the whole year amounted to Rs. 1,660, the actual 
expenditure incurred by him. on travelling, being Rs. 1.140* 

(b) He contributed one anna in the rupee to Government 
Provident Fund, his employer contributing an epual amount. 
Interest on his Provident Fund Account balance for the year 
amounted to Rs. 1,580. 

(c) He owns two bungalows in the Civil Lines. One of theae 
is let at Rs.125 per month and the other, the annual rental value 
of which is Rs.850, is occupied by him for his own residence. 
He pays Rs. 150 per year aB ground rent and insurance charges 
in respect of the first bungalow and Rb 210 per year in respect of 
the second one. 

(d) His investments during the year were as follows *■ 

(i) Rb. 5,000 in 5% free of tax Government Securities. 

(ii) Rs.8,000 in 6% Preference Shares of a Sugar Mill 

Company. 
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(e) He is insured and pays an annual premium of Rs. 1,250. 
You are lequired to find out for his assessment of 1951-52 :— 

(i) His Total Income; 

(ii) Earned Income Allowance that can be granted to him; 

(iii) His Taxable Income; and 

(iv) The amount on which he can claim exemption. 


Solution : 


Statement of Total Income ; 

Amount 


Rs. 

1. Income from "alary : 

' 9,000 

2. Income from securitie '• v 


Rs. 50l0, 5% (free of tax) Government 

250 


Securities 


3. Income from property : 

Annual Value of two houses 

Let 1500 

Occupied 850 

2,350 

Less - 

One-sixth for jfepairs 392 

Ground rent and insurance 
charges in respect of 
first bungalow, 150 

and in respect of 


second one 210 

/i _ 

752 


4. Income from other sources : 



Dividend on pref, shares 


, 480 

(i) Total Income 


11,328 

(ii) Earned Income Allowance 


1,800 

(iii) Taxable Income 


0,o28 



: *5 


III "• • I 


Income Tb£ LkW and Accounts 

■" '(ivj fixemjlteJ tn'cblne / ’ ''' ' ’ 1 ' <J ’ 

’ c*o u. oi'M 1 .&& o 

I ,, Provide^tiFund, , i-.i <ir, -.l! 502 8 

1 f- > I ' :i 1 1,250 0 


d 


> f > » * (#) Insurance premiums 

.J 1111 i i it » u i I f \ 1 f i »i 


k, s:ft6y8 

-/v u r. 11 ») !• \h mrjil / n h Tlf . > il > , I i . 1 i \i >) \ H 

2. From the following particulars relating to the year ended 
31st Maich, 1951 furnished by A, a general merchant!, '^eitain his 
t 1 t^t^l\in( cme and the ^o^opme-tax 

relief :— 

i \ f | I J i II I » ) . I ,*• r > 1 . r f 1 I 

He owns pro] erties in fcur ,ploy^ , aqcjqtb^r annual values 

are Kb 57,3< s 0, Rs. 9,840, Rs. 2,060, anc} c ,,2,0QQ respectively. 

He is interested in AdB. & Co. (registered) for a share of 8 annas 

and int*. 1$ & Co. (unregistered) fot* ia'shftVfc'of 6 arinas. His income 

nd F.\] uulituie Account for the year in question is ks under :— 

- r , . .-1 , 1 ’ ! 

Rs. 

... 78,000 


Rs. 

.!. 20,000 


Property expenses- 
Repairs 

Collection charges V.. 4,060 

Ground rent 2,824 

Insurance * premium 1,56S 
Salaries and wages ... 27,000 
General expenses ... 3,000 

Reserve for had debts ... lt,'8f60^ lf 

Interest to mortgagees of 
property 

Other infect 

Balance t»ein^ net profit 4,77,126 


-i / 


RropfcHy Vents' * 
Share of phbfits-L- 
* 1 *'xV. ft. k Co. 1 

Jr: > e> IM ’ ' • 1 

C. I). & Co. 


20j834 

0,124 


Rem unoration ae 
f ( , jl^g^ijdatpr ( ,j 1,40,000 
Profits of his business ... 96,000 
Ititfeteit tin loans ... 1,80,000 

Interest pn tax-free Govern- 
l ?i 000 merit securities ...1,20,000 

... 72,000 


0,43,978 
-u —+>'>\ 


6,43,978 


u i If J »T 



Solved Questions 


Rs. 500, being collection charges on pro] cities, haB beei* 
debited to salaries and wages account by mistake. 

He also has a property which is used solely as his residents 
and the municipal valuation of which is Rs. 10,000. Insurant* 
premium and giound rent for the same amounted to Rs. 
which is pot included iit any figure stated above. 

Solution : 

Statement of total income of Mr. A— Amount 

Rs 

1. Income from tax-free securities 1,20,0(1 

2, Income from property ; 


(a) Property let: 



Rs. 

Rs. 

Annual rental value 


78,000 

Lees: 

1/6th for repairs 

13,000 


Ground rent 

2,824 


Insurance 

1,568 


Collection charges 

4,680 


Mortage interest 

18,000 

40,072 



37,928 

(b) Property occupied : 

Annual rental value 

(l/10th of total income) 


64,483 

Lobs: 

l/6th for repairs 

9,080 


Insurance premium and 

ground rent 

2,976 

12,056 


42.427 


Total income from property 


80,355 
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3. Income from business: 

(a) Profit from registered firm 

(b) Profit from unregistered firm 

(c) Proprietory business (loss) 

Rs. 


Profit 
Less : 

Salaries etc. 
(General Exps. 
I nterest 


96,000 


26,300 

3,000 

72,000 


20,854 

9,124 


1,01,300 -5,500 24,478 


4. Income from other sources : 

(a) Remuneraf ion as Liquidator 1,40,000 

(b) Interest on Loans 1,S0,000 3,20*000 

Total income Rs. 5,44,833 


Exempted Income: 

Interest from tax-free securities 1,20,000 

Profit from unregistered firm 9,124 

Total 1,29,124 


Annud value of property occupier] — 

** 1/10 of 12/11 of reBt of the income 

,1/10 of 12/11 of (1,20,000+37, 928 + 24, 478+3, 20,000 

- 2,976) 

=Rs. 64,483. 

Note : 1. Collection charges : 

Actual Rs. 4,660 + Rs. 500 included in salaries=Rs. 5,16ft 
Allowed—Rs. 4,680 at 6 per cent, on Rs. 78,000 
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2. Salaries and wages Rs. 27,00<Miw|f*,Rit „?>Qf| 9?, lle , c , t ! iol h 
forges included thffiejn ff^ft.'i 

3. Actual rent rece iwedl is.Rs. 7 &,l 000 i ,aigf¥i8t| tqjtal annual 

value of Rs. 71,280 

4. There is no mention o£property tax levied by any local 

authority. Jt ip > therefore, presumed t that no tax wab 
paid by the assessee out of the rent received by him. 

3. Mr. M. P. Mathur, ho^oraijy professor in a.Kanpur college, 
has prepared the following Income and Exyenditi\ra Account for 
the year ending 31 st March, 1951. Prepare a statement showing 

hie assessable income for income-tax purposes:— 

Income ahd (Expenditure Account 



Expenditure: 

Rt. 

Income 

Ri. 

L 

To Rent 

1,200 

By Honorarium 


it 

Books and Magazines 

1 ’kod' 

Prize in -‘CommonsCnse 


( 

Car Expenses 

500 

Cf oss- word" 

17,000 

t* 

Charity 

100 

„ SaJe proceeds of 


99 

Incom-tax 

400 

< 

ancestral property 

4,000 

99 

Gift to a relative 

50 

^ Gify jfrejm paternal 


99 

Loss on race course 

6^20 

uncle 

1 , 

5(,)0 

4 

J»- 

Household expenses 

lOjOOO 

,, Royalty on books / 

2,000 

1 

99 

Net incomd 

7,150 





25,b0iT 


5fe,900 


Solution t - 





Taxable income of Shri M. Pi. Mathur >- 

Rs. 


(i) Honorarium 


2,401) 


(ii) Royalty 

on books 

2.0©0 


Total income 

4,400 
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Rs. 2,400, Honorarium income will be taxable at 1950 51 
rates, (because new rates of tax are applicable to saH?ies^8t the 

0 '» M i, p tr n (| P l | 

sftols tyear but (t(he°next year), an^JjU, 2,P00„ r^y^ltjy people will 
be taxable at 1951-52 rates. 

u ‘ p n , li n m ] J* 

(Mlj .TEcx will be calculated ^follows: f ^ < i i hi i ^ 

0 t $) Tax on Rs. 4,400, at (1050/-^ ra^tejj^Rs^^p-^ RB- „ 

Rk. a s 

^ ' Tax on Rs. 2,400 (proportionalbly) ,M ^ (l /1%1 ll T " 1 74 2 

' ((iit'TdX otl’Re/^^OO wt 195-lHi2fraJfees^FiRg^441*>'rlft r fis. 1(J ;| 

1 " y t( ' Plu^ 1 5 fk)r deht! stirthaVge 1 'l^fl-lBfcsf m ir l 

J- ,! ,M ’ » ' ' » - '• 1 * >'l 11 M- • I l f » » ' I -1 h-ttt—*—ti— t j M Mil ) 

01 I -HI ill,) IIIMI. ✓;! nu Ini I A ) rr II , j; ,, 

Tax on Rs.&pop tofipof^pp^ejy^. . „ hl J , , u ( ( 

O' 'If H il if/ , (I liili. M. j /J»l IaUL l» tmiJftffi ^ 

Against the income of Rs. 4,400, an earrfKfl^Wobie^bl^P 'Of; 
It’s. wifTbe gratified a'rlif iai wifi* b^’c^&rg^d bti ftk/3/B2# n WlJioh 
will ^calculated on iAie ; basis'kf 1 p^tattiiftA^ef 1 UrHotirlt ; 'cVf^ttfx on 
Rs. 4,400. P it wiff ( t^calculfal!ed ks^olVOwV 1 ^— ^ I n ► ' i mt),ii( 

^ l _ '’tax on Rs. ^ ,l ‘* l'.W 1 11 ,jMl ' J ‘ • p »T 

( I j Tax or Rs. g;5?Q ,, ,, j »ufrRp*il^r 3<ls - 
(proportionately) 

l> n, i | ' “ >i »‘iJ i i'Jiiin.u n m//n t | f ) j^.i / 1 { j mm }[ jY f 


4. The total income of Mr. J. Roy dunng the ytearl ertildU^ list}: 
Decemfbeti Rsh0O,OOO-t Kind ( outrthei ftHip^nt of 

• 11 n i! ' ll, P ( Vs ,( l " ,r Oil L I j i i 11 /■ » 0 : UJW kv r jib I 

income-tax payable in Respect of his assessment ot 19 j 1-5-:, it nis 1 

i * f * 1 1 i ii >n I 1 i / >li m » r 1 n I i ) l i r/!• > a *d -id 

income was derived from^the'following soiurrci\sij-MM r <| ( ft m mt 

i n Rs. I 10;0(JO fromsalaries, if ** »-i d *, ft , t t„, .fj f, 
vu , ,Rs. 20,000 {ioia,^cUTitie|s; ,ai4; | „ }) „ . j 

Rs, 30,000 (taxable) from DroperU. 

— tt id' if /r 5 iilJ Ilf d i> I J l , n t , " .fit Jilt) t 
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Solution: 

Rs. 

11s. 

1. Income from salaries 

10,000 


Less earned income relief 

2,000 

8,000 

2. Income from securities 



(presumed to be gross amount) 


20,000 

3. Income from property (taxable) 


30,000 

Total taxable income 


38,000 


Eor the assessment of 1951-52. as per the provisions of the 

Finance Act of 1051 [ clause (3) (a) |, income-tax on Rs. 28 000 
(in< nine from salaries and securities) w ill be charged according 
In the rates of 1050 Finance Act, and on Re. 30,000 (income from 
property) according to latcs of 1951 Finance Act. 

The amount of income-tax payable by Mr. Roy will be 


calculated as follows — 

Income-tax on Rs. 58,000 at 1950 rates Rs. 12,398-7 as Rs. as. 

Proportionate amount of tax on Rs. 28.000 5,985 7 

Income-tax on Rs. 58,000 at 1951 rates Rs. 13,018-6 as 

Proportionate a*flount of tax on Rs. 30,000 6.733 10 

Total income-tax payable Rs. 12,719 


5. Mr H. murthy lias the following income for the year ending 
31st. March 1931 :— 

(a) Salary Rb. 500 per month. He has contributed GJ% of 
his salary to a recognized provident fund, to which an equal amount 
has been contributed by his employer. The interest at 4*% per 
annum on his provident fund amountB to Rs. 300. 

(b) He owns three houses, having municipal valuations of 
Ks. 1,800, Rs. 6,000 ana Rs. 3,000 respectively. The following 
further details are available about these houses :— 
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(i) The first house has been let on a rent of Rs. 175 }>er 
month and he has incurred the following expenses in respect thereof: 
Interest on the mortgage of property, Rs. 1,200: Land Revenue, 
Rs, 40: Premium for fire insurance, Rs. 150; Interest on loan taken 
to repair the house, Rs. 600; Municipal taxes, Rs. 50. The house 
remained vacant for two months during the year, 

(ii) The second house is used by him for his own residence ami 
he has spent Rs. 300 on its repairs and has paid Rs, 100 as fire 
insurance premium. 

(iii) The third house is also let on Rs. 200 per month and the 
construction of this house was completed in March, 1049. 

Ascertain (a) the taxable income from property, (b) the total 
income, and (c) the exempted income for the assessment vear 
1951-52. 

Solution ; 


TAXABLE INCOME FROM PROPERTY— 

The first house I let ). 


Rent for 12 months at Rs, 175 j>er month 

Rh. 

2,1(MI 

Less half the amount of municipal tax 
t Sec. 9 (2) second proviso (a) ] 
Annual Value — 

Rs. 

2r, 

2,07-1 

Less—l/6th for repairs 

346 


Interest on mortgage 

1,200 


Land revenue 

40 


Premium for insurance 

150 


Interest on loan taken to 
repair the house 

Vacancy allowance 

600 

346 

2,<W2 

Loss (Carried forward) 


-<M>7 
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„ j LowiB^ghf.forjwjl), „ , , , ,. „ .. K (l , 

The «c«?nd fcoufe . J used for residency ). ( ( ( 7607 , f 

/ ' 1 - * Annual value* (not exceeding 10,p6fcerit u j ,, , , n ^ i, ,j 

- .. i»* t^aUiicopi^., (j/ ,651, (ii , jf 

Less— l/OthiW De\paiifl ( , j hi in f£[9 *. i i j hjj»jh./ j mi him 
Fire ins. premium 100 209 442 

i / i imI >i< ‘I ii m> I i I nil /(I i> tn ^TTTi—I ! >’i > . »- ** IT 0 ) 

The third house , , ni , 

nil', “Tr ilMj -i.ii lull. r.'Mpn rli (l > il I lit < >, I 

It is presumed that the construction of thi^lWtisef ,n ' ^ n 

Mm, ] ^ r , 11 n» completed jne^, ,, 

] >140. l.u W in, resect of, jmildingB „the, erectj^ ,of , 

which began and completed between the first day of 

1 1 April,di9M and-* 31st day loffMaafah^i^K^^fPjxpi^p^di * ' 

'i^roin paymei^of tai* for la peupdn of ^hdni in m 

date of completion. -- 

(Loss) __ - lt>o‘ 

: n :)>> - 

Annual value of the residential house is calculated ftB fpllows :- 
- Y7 51 l )7L 7 ,d01I 1 TOM; ill , J 
Let gioss annual value of the residential house be X, then the 
„ , .... ^ i •! j j 1 Jaiit T 

total jncome of the assessee will be— 

i i " Rs. 0 ,#?^ v Rs- GWl+XhXyhtlRW'n c *l i i u i 

( _ Or 5X/6+ Rsli^9$8i, \ > i, u . m * 1 1 l il **■ l 

. „ Henvp X-'l/lO of (5lj'6-fR8.'3,9^') ii ’’' 

>*4- t- in. j*» i i ) 11 I - 1 

TOTAL INCOME OF MRi H< MURTHY- 


1. Incc me fiom salary- 

1 1 I 'i‘i i 


ni in/ 1 ! i fit ni u »*'» r 

Salary ftu; ,12 months Jifl. ^pO p£j month 6,000 
'.'iL Employee’s contributionstef'ptovidtnt ftmd 375 
7 i t Interest on provifJpjuJ ^qnd, , , lt j 300 - 6,675 
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2. Income from property (loss) - 165 

6,510 

Less earned Income allowance 1,335 

Taxable income 5,175 

EXEMPTED INCOME— Rs, 

1. Piovident fund ccntribution 750 


(both of employee and employer to the extent of 
1/lOth of the regular salary) 

2- Interest on provident fund 300 

1,050 

V. Yu m tl e fclicking paiticulars find out the income-tax payable 
by A for the } ear 1951-52:— 

(a) Frclits from an unregistered firm Rs. 750; 

(].) Pcstal Cash Certificate inccmo Rs, COO; 

(c) 3 per cent, free of tax Government loan of the value of 
Rs, 20,000 ; 

(d) Shares in a Cotton Mill Co. to the value of Rs. 5,000, a 
dividend of 15 per cent, (free of tax) is declared. 

(e) Shares in a Cotton Mill Co. to the value of Rs. 5,000, a 
dividend of 10 per cent, (less tax) is declared. 

(f) His wife’s life insurance premium amounts to Rs 800 yearly* 
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Solution : 

Assessment of Mr. A. for the year 1951-52: 


1. Income from securities: 

Amount Tax deduc 
ted at 


Rs. 

source 

Rs. 

3 per cent, free of tax Government 
loan of E,s. 20,000 

600 


2. Income from business 



Profits from unregistered firm 

750 


3. Income from other sources'- 



Dividend—gross amount 

1.500 

375 


2,850 

375 


Exempted income: 

(a) Interest from securities (tax free) 600 

(b) Profits from unregistered firm 

(presumed taxed in the hands of 750 

the firm) 

(c) Life insurance premium which can be 

Rs. 475 on the basis of one sixth 
of total income, but here the ques¬ 
tion does not arise because the total 
income is beJow the taxable limit. 475 

Rs. 1,825 
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Xotes-1. The total income of Mr, A is below the taxable limit, and 
therefore he has no tax liability. The question of any 
exempted income also dees not arise. He is entitled to a 
refund of Rs. 375, in respect of income-tax on dividend 
income. 

2. Partners are not entitled to refund of income-tax on their 

shares of profit of umegistered firms. 

3. Income from Postal Cash Certificates and National Saving 

Certificates is exempted from both income-tax and 
super-tax and is not taken into account in total income 
even for rate purposes. 

4. Dividend income is calculated as follows ;— Gross 

10% (less tax ) on Rs.5,000 500 

15% (free of tax) on 5,000 =Rs. 750 net 

Rs. 750 x—J—=Rs. 750 X | 1,000 

1 16 ? 

1,500 

7. During the year ended 31&t March 1951, A was manager of a 
firm drawing a salary of Rs. 600 and a house-rent allowance of 
Rs. 50 per month. He contributed Its.800 to a recognized provident 
fund. The employer contributed the same amount. The inteiest 
on his provident fund account for the year was Rs. 915. He received 
two months’ Balary as bonus during the year. HiB other income 
consisted of — 

(a) Rs.900 as share of profit from an unregistered firm which 

has been taxed; 

(b) Rs. 1,275 from property; 

(c) Rs.500 interest from tax-fiee government securities and 

(d) Rs.810 received as dividend. 
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The Premium paid on his life insurance policy was Rs.600 and 
that on his wife’s insurance policy waB Ks.265. 

Prepare his assessment for the year 19.11-52* 

A ssessment of Mr. A. for 1951—52^ 


Amount Tax deduc 
ted At 
Source 


Income from salary: 

Us. Rb. 

Rb. 

Salary 

7,200 


Bonus 

1,200 


House-rent allowance 

600 


Employer’s contribution 
to Provident Fund 

800 


Interest on provident 

Fund 

915 10,7x5 

554-12 


2 . Income from securities' 

Interest from tax-free securities m 500 

3. Income from property: 

Annual value 1,275 

Less one-sixth for repairs 212 1,06^ 

4. Income from business: 

Share of profit in unregistered 


firm (taxed) 

900 


5. Income from other sources: 

Dividedcnd (gross) 

1,080 

270-0 

Total Income 

11,258 

824-12 
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Lees Earned Income Allowance 

(on Rs. 10,715 salary) 2,143 

Taxable income 12,115 


Exe mpted Income: 

1. Interest on tax-free securities 

2. Share of profit in unregistered firm 

3. Provident Fund contribution ot 

both—employer and employee, 
to the extent of one-Bixth of 
regular salary 

4. Life insurance premium 

5. Interest on Provident Fund 

Total 


500 

900 


1,200 

865 

913 


Note: It is presumed that the rate of interest oil provident fund 
is below the prescribed rate of interest, viz. 6 P rl cent, 
per annum. 

8. Below are set out particulars of X’s income for the y ar 
ended 31st. March, 1951— 

(a) Salary of Rs.500 per month, from vshieh a 10 per cent 

deduction is made Or ccniributicn to a recognized 
provident fund. 

(b) 5% interest on Ra. 15,000 government securities. 

(o) 7 i% dividend on 100 preference shares of Rs.100 each. 

(d) A tax-free dividend of Rs.O-las per share on 120 ordinal \ 
shares. 


(e) Rs.1,200 prefit on dealings in cotton Futures. 

(f) Interest Rs.31-13 annas on postal savings bank account 

and Rfl.lCO on a bank fixed deposit. 
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During the year he paid Rs. 1,450 as premium on his ]ip> 
policy. He also suffered a loss of Rs.750 on forward business 
in sugar. 

From the foregoing information you are required to prepaid 
X’s assessment for the year 1931-52. 

Solution: 

Assessment of Mr. X for 1951-52 

1. Income from salary: 

2. Interest from securities: 

5 per cent, on Rs. 13,000 

Government securities 750 

Income from business; 

Profit in cotton futures 
less Iobb in sugar business 

4. Income from other sources: 

7-|% dividend on 100 Preference 

Shares 750 187 8 

1,000 


Rs. 

1,200 

750 450 


Amount Tax deduc- 
ted at 
source- 

Rs. Rs. 

6,000 134 11 


Dividend on Ordinary Shares 
Interest on Bank Deposits 


160 


250 0 
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Total Income 

Less Earned Income Allowance 
(20% of Rs. 0,450) 

Taxable Income 

Exempted Income:— 

Provident Fund 600 

Insurance Premium (together 

with Provident Fund is allow¬ 
able on the basis of 1/6th of the 

total income) 918 

1,518 

He will be required to pay tax :— 

at 1950-51 rates on Rs. 7,300 (Rs. 8500 salary, securities 

and dividends LeBs Rs. 1,200 E. I. R. on 6,000 Salary), 

and at 1951-52 rates on Rs. 520 (Rs. 610 Less Rs. 90 
% 

E. I. R. on Rs, 450, Business profits ) 

Rs. as. Rs. as. 

Tax on Rs. 7,820 at 1950-51 rates 472 8 

Therefore proportionate tax on 

Rs. 7,300 441 1 

Tax on Rs. 7,820 at 1951-52 rates 496 2 
(Tax Rs. 472-8 as. +5% Surcharge- 
Rs. 23-10-0) 

Therefore proportionate tax on 

Rs. 520 33 o 


9,110 770 11 

1,290 

7,820 


Total tax on R«. 7,820 = 


474 1 
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Solved Questions 


Average i ate < f tax 11 64 pies per rupee. 
Relate mi Rs. l,f>18 (Provident Fund and insurance 


pumium) at aveirge rate of 11*64 pies 


92 o 

Tax due 

.. Rs. 

382 1 

Tax paid at source 


779 11 

Tax refundable 

Rs. 

397 10 


{). Mr. Hari Har Nath is an employee in the Capital Storr* 
1-jii it c cl, N(\v Delhi. Following are the particulars about liis income 
foi the \cai ending cn 31st March, 1951 :— 

i) Salary Rs. 480 pr nenth. He contributed 6^% of his 
salary towards a rcec gnised provident fund to 'which his employer 
contributed . n < cp.cl aniount. Cn the occasion of the Independence? 
Day cel braii ini he ure.ted two ninths’ salary as bonus. Rs. 375 
was cr< dited to Iris Provident Find Account duiing the year m 
respect of interest cn the accumulated balance, 

(ii) He lwtf a 1 c i tr ft ,Atia which is kt at Rs. CO per month 
At the same rent he hired ± a he use for his residence at New Delhi. 

(iii) He received Rs 375 as dividened on his investment in 
tl e trdinai j shares of the Indian Iron and Steel Company Ltd. 

(iv) He received Rs. 4,600 from Post Office in respect of Cash 

Certificates (R s . H5 each) which he purchased 10 yearn back at 
Ks. 88-2 annas. 

(V) He paid Rs. 370 as premium on his life policy. You are 
required— 
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(a) to prepare, in proper form, his assessment for the year 
1951-52 showing his (i) total income, (ii) taxable income, and 
(iii) exempted income. 

(b) to state how tax payable by him shall be colculated. 


Solution: 

(a) I. Income from salary— amount. 

Rs. 

Salary for 12 months at Rs. 430 

pei month 5,760 

Bonus—two month*® salary 1)60 

Employer’s contribution to 

provident fund 7360 

Interest on provident fiind 375 


7,455 

Rs. 720 

Rs. 120 600 

500 
8,555 

Less earned income relief— 

one-fifth of income under the 

head 'salaries’ 1,491 

7,064 


II. Income from property— 

Rent of Agra house 
less one-sixth for repairs 

III. Income from other sources— 
Dividend on shares-grossed up 


Taxable income 
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Solved Questions 


Exempted income— 

(a) Contribution to provident fund, both 

of the employer and-the employee, 

being less than 1 /6th of salary 720 

(b) Insurance premium 370 

(both insurance premium and provident 
fund being less than one-sixth of 
total income) 

(c) Interest on provident fund 375 

being less than one-third of 
annual salary and it being presumed 
that the rate of interest is less 

than 6 per cent. - 

1,465 

Notes— 

(i) no consideration will be given to the house hired by him 

for his residence in New Delhi. 

(ii) interest on Post Office Cash Certificates is totally 

exempt. 

(b) Calculation of tax payable— 

(i) tax on salary Rs. 7,455 

leBB earned income relief Rs. 1,491 

Rs 5,964 

and on dividend income of Rs. 500 will be charged 
at 1950-51 rates ; 

(ii) tax on property income of Rs. 600 will be charged at 
1951-52 rates. 

That is to Bay on Rs. j>6,464 at 1950-51 rates, and 
on Rs. 600 at 1951-52 rates. 

The method of calculating tax has already been explained 
elsewhere. On the total income of Rs. 7,064 calculate the average 
rate of tax and at the average rata of tax so worked out calculate 
exempted allowance on Rs 1,465. 



Income-Tax Law and Accounts 


43 


10. An American came out to Delhi for the firat time on 1st 
X >vember 1950 to take up the post of chief chemist in a large 
Chemical Works under a five years* agreement and on a monthly 
salary of Rs. 2,000. His other income in taxable territories up 
to 3let March, 1951, was as follows :— 

(a) One half-year’s interest at 3% on Bombay Govt. Loan of 
Rs. 25,000. 

( b) 6 %dividend, less tax on, Rs. 10,000 Preference Bhares in 
an electricity supply company, whose entire profits are taxable, 

(c) A dividend of Rs. 3 and a bonus of Rs. 2 per share (both 
without deduction of tax) on 1,000 shares in a jute mill company, 
S0%of whose profits are taxable. 

(cl) Rs. 250 as director's fees. 

Prepare a statement showing his income-tax liability 
for the financial year 11)51-52, and state whether he would be 
regarded a resident or a non-iesident for this purpose. 

Solution :— 

Assessment for the year 1951-52. Amount. Tax dedu c “ 

ted at 
source. 

Rs. Rs. as. 

1. Income from salary 8,000 371 3 

2. Income from Securities— 

1 year’s interest on 3 0/ O second 

defence loan of Rs. 25,000 375 93 |2 

3. Income from other sources 

Dividends 

Electrical Supply Co. (gross) 600 150 0 

Jute Mill shares (gross) . 6,250 1,250 0 

Director’s fees. 250 

Total Income, 15,475 1,864 15 

Less earned Income Relief cm 
(Salaiv, 8,000 +IJirector’s 
fees, Rs. 250.) Rs. 8, 250. 1,650 


Taxable Income 


13,825 
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* Upto 31st March 1951, salary was due and received by the 
assessee for four months only—lsi December, 1st January, Itt* 
February and 1st March. Salary for the month of March, 1951, 
was due and received by him on 1st April 1951. 

Tax payable on Rs. 13,575 at 1930 -51 rates 
and on Rs. 250 at 1951-52 rates. 


Rs. 

Tax on 13,825 at 1950-51 rates is— 1,428 

On 1st 1,500 Nil 

On next 3,500 @ 9 pies 164- 1 

On „ 5,000@-l/9 pies 546-1 4 

On balance 3,825 @-/3/- 717- 3 

Therefore, proportionate tax on Rp. 13,575- Rs. 1,402 
Again Tax on 13,825 at 1951-52 rates 1428-2 
plus Surcharge @5% 71-7 


Total 1,499-9 

Therefore proportionate tax on Rs. 250 will be—Rs, 
Total tax, therefore, on an income of 




Rs. 13,825 
Tax deducted at source 


Rs. 


1,429-7 

1,864-15 


Tax refundable 


Rs. 435-8 


According to the provisions of Section 4 A clause (a) (iv) the 
BBBeHsee will be treated as resident but not ordinarily resident. 

J 11. A doctor's income consists of Rs. 5,400 from profession, 5 
per cent, interest on Rs. 10,000, Government Securities and Rs. 100^ 
director’s fees. He owns a bungalow which he uses for his residence. 
The Municipal vnluation of this is Rs. 1,000. He paid Rs. 150, 
for fire insurance premium and Rs. 50 ground rent. The bungalow 
is mortgaged and the interest amounts to Rs. 800. He paid 
Rs. 1,200 life niburan i premium on his own life, 

Ascen nit* * ix payable by him for 1951-52. 
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Solution: 


Amount 


Rs. 


tax deduc¬ 
ted at 
source. 
Rs. 


Statement of Total Income of the Doctor: 


1. Income from Securities: 

5 per cent. Government securities 

of Rs. 10,000 500 

2 Income from property: Rs. 

Annual value 543 

Less allowable Expenses: 

Repairs 9 L 

Fire Ins. premium 150 
Ground Rent 50 


Mortgage interest 800 1091 

- 546 

Income from profession:. 

5,400 

4. Income from other sources: 

Director’s fees * 

100 

Total 

5,454 

Less Earned Income Relief on Rs. 5,500 
(Profession Rs. 5, 400+Rs. 100 
Director’s fees) 

1,100 

Taxable Income 

4,354 



(loss) 


125 


Exempted Income: 

Life insurance premium (not 
exceeding one-sixth of 
total income) Rs. 909 


Calculation of tax: 

Tax will be charged on Rs. 500 (Income from securities) at 
1950-31 rates and on Rs. 3,834 at 1951-3 2 rates. 
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4ti 


Tax on total income of Rb. 4,354 at 1950-51 rates=R«. 132-IJL 
( 1 ) Theiefore proportionate tax on Rs. 500=Rs. 15—4 * nn^ 


Tax on to*al income of Rs. 4,354, 

ill 1951-52 lutes R*. 132-12-6 

Plus sai-charge Rs 13»0^9 

(ii) Theiefoie pi< portionate tax on Rs. 3,854, 

(income fiom profession, property 

and < ther Bounee) Rs. 123-3 annas 

Total tax on Re. 4,354— (i) & (n) Rs. 138-7 annas 
Aveiage rate—0. 1 pies per rupee. 

Less tax on exempted income of 

Rs. 909 at average rate Rs. 28-14 annas. 


Tax due ... ... Rs. 109-9 as. 

Tax deducleu at source Rs. 12o-0 as. 


Tax refundable 


Rs. 15-7 as. 


Note—Annual value of house property in occupation of the 
assesssee is calculated accordihg to the formula- 

1 

1/10 of 12/11 of the total income minus expenses (except j 
1 /0th statutory allowance for repairs) in connection with j 1 
the property. j 

It will be calculated as follows:— * 

i 

1/10 of 12/11 of Rs, [(500 +5400 + 100) - (150+30 +800)J v 
“Ks 545 

12. Erom the following pai t if ulars about the income of Shn 
1< 1*. Tarapoiew ala, an offuei in the service of the Government of 
India, for the \ear ended on 31st March, 195 L, compute his total 
income for the assessment of 1951-52 :— 
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(a) Salary for service in the Madhya liharat State for li moiithf 

at Rs 4,000 per month ; 

(b) Salary for service in Jammu nnd Kashmir State for ,‘i 
months at Rb. 4,000 j>cr month. 

(c) Salary for service in the Republic of China at Rs. 5,(100 t 

per month, out of which Rs. 1,000 per month was 
1 emitted to his wife resident in Bombay. 

(d) Dividend from a foreign company Ha. 10,000 

Less tax deducted at source 6,000 

Net amount Rs. 10,000 


Solution : 


Salary— 


Rb. 

Service in Madhya Bharat State 


24,000 

Service in Jammu and Kashmir 


12,000 

Service in Republic of China 


15,000 

Dividend—unremitted foreign income— 

- 

51,000 

lis. 

16,000 


Less statutory allowance 

4,500 

11,500 

Total income 

Rb. 

62,500 


Note 1. It is presumed that Shri Tarap uewala is a resident in the 
taxable territories. If he is a nun-resident his total income 
will be Rs. 51,000. 

2. An employee of the Government of I n dia is liable to lux 
on Balary wherever he may be serving. 

3. He will be eligible for double-taxation relief in respect 
of dividend income on which Rs. 6,000 tax has been 
charged by the foreign Government, 
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Scived Questions 


^13. Fiom the following information in respect of the assessment 
of Slni Sohan Lai, calculate— 

( 1 ) the total income ; 

(ii) earned income allowance ; and 

(iii) exempted income. 

(1) Salary Rs. 1,500 per month from which 10 per cent, was 
deducted as his contribute n towards a recognized provident fund. 
The employer contributed nn equal amount. 

(2) Irterest credited (at the rate of 7|% per annum) to 


provident fund account Rs 1,000. 

(3) Dividend received Rs. 4,800 

(4) Life insurance premium paid Rs. 1,500. 

Solution. Rs. 

I Salary 18,000 

Emloyer’s conti ibution to provident fund 1,800 

Interst on provident fund 1,000 


20 800 

II Dividend—gross 6,400 

Total Income 27,200 


Earned Income al\owince 

(Maximum allowable) 4,000 


Exempted income:— 

Contribution to provident fund 3,000 

Insurance premium 1,066 

lnt. on provident fund 800 


4,866 

Ovetts:— (a) President fund contributions (both of the employer 
and the employee) are allowed restricted to 1 /6th of 
regular salary. 

(b) Insurance premium is allowed provided the provident 
fund contributions allowed and the insurance premium 
put together, do not exceed l/6th of total income of the, 
assessee. The total income for this purpose should not 
include employer's contribution to provident fund and 
provident fund interest. 
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(o) Provident fund interest allowed is restricted to— 

(i) One-third of annual salary; 

(ii) 6 per cent, rate of interest. 

14. A, an ordinary resident, makes a return of his income for 
the year ending 31st March, 1951, as follows;— 

Rs. Rs. 

Salary 24,000 

Dividend from a tea company, assessed 
on 40 per cent, ot its profits in 
December, 1950 (certificate under 

Section 20 produced) 6,000 

Loss from speculation business discon¬ 
tinued in January, 1950, determined 
in his assessment for 1950-51, as 
under :— 

Speculation loss 40,000 

Less salary and property incomes 
of the year ending 31st 

March, 1950-set off 36,000 * 4,000 

Insurance premiums (receipts produced) its* 3,000 

Oa enquiry, the aBsessee supplied the following information;- 

(a) Monthly salary Its. 3000. The assesses was on leave 
for four months ex-India and out of 4 months’ leave salary at the 
rate of Rs. 3.000 per month, two months’ leave salary was drawn 
ex-India, the balance being drawn in the taxable territories on 
return from leave during the following year. 

(b) The dividend income of Rs. 6,000 represents the amount 
declared by the company in favour of the assesses, but 60 per cent 
of the company’s income was derived from agriculture. 

(c) One-fourth of the assessee’s house property is reserved 
for his own occupation. The correct rental value of the other part 
of the house is Rs 4,800. The assessee’s agent charges one-sixth of 

i the rc it as his commission. 

i) The particulars of his insurance policies ai4 :— 
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Solved Questio ns 


(i) Endowment policies on the life of his wife: Capital sum 
assured, Rs. 10,000; premium, Rs. 2.000 

(n) Whole-life policy on his own life. Capital sum assured 
Rs. 10,000; premium, Rs. 500. 

(iii) Marriage endowment policy for daughter, Rs* 5,000 T 
payable on the happening of the marriage but not otherwise; 
premium, Rs. 500. 

Determine the total income of the assessee and his exempted 
income for the assessment year 1951-52. 


Solution: 


Statement of total income of A for the assessment year 

1. Income from salry 

2. Income from property— Rs. 

Rent of three-fourth house let 4,800 

On the same basis rent of the one-fourth 
house reserved for personal occupation 1,600 


1951-52 

36,000 

Rs. 



Rs. 

6,400 


Less: 




one-sixth for repairs 
Collection cbargeB— 

1,067 



6% on Rs. 4,800 

288 

1,355 

5,045 

Income from other sources 

Dividend 



6,666 


Total Income 


47,711 


Exempted Income Rs. 

Insurance premiums on his own 

life policy 500 

Insurance premium on the 
life policy of his wife. 


1000 
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(restricted to 10 p. c, of the 
sum assured) 

Marriage endowment policy 

for daughter, premium 500 


2,000 

Note ;— 

(1) Unset off balance of loss oFRs.4000, from speculation 
business, hi the assessment year 1951-52, shall not be allowed to be 
set off in the assessment of 1951-52 as there is no income from this 
business in this year. It must bo noted that business losses cannot 
lie carried forward and set off against income from any other business 
or from any other Bource, 


(2) It is presumed that the house property is not subject to 
any local tax. 

\y^l5. A, B and C are partners in a firm sharing profits and losses 
in the proportion of two-fiftliB, two-fifths and one-fifth respectively. 
The profit and Loss Account of the firm for the year ended 31st 
March, 1951, iB as follows :— 


Sundry trade expenses 
Interest on Capital 


Rs. Ra. 

60,000 Gross Profit 1,59,000 

Dividend gross 5^00 


A . 

5,000 

B . 

3,000 

C . 

2,000 

Salary to B 

6,000 

Commission to C 

3,000 

Net profit 

85,000 

Total 

1,64,000 


1,64,000 


Compute the assessable 


income of the firm and 


allocate it 


amongst the time partners. 
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Solved Questions 


Solution' 

Computation erf firm's Total booms: Rg. 

Net Profit as per Profit and Loss Account 85,000 


Add expenses not allowed: 

Rs. 



Interest on Capital 

10,000 



Partner's salary 

6,000 



Partner’s commission 

3,000 


19,000 




1,04,000 

Less dividend 



6,000 

1. Profit from business 



99.000 

2. Income from Divident... gross 


5,000 

Total Income 



1,04,000 

Allocation amongst partners: 

A 

B 

c 


Rs 

Rs. 

Rs. 

1. Interest on capital 

5,000 ' 

3,000 

2,000 

2. Salary 

— 

6,000 

— 

3. Commission 

— 

— 

3,000 

4. Share in profit-balance 




divided 2:2: I. 

34,000 

34,000 

17,000 


39,000 

43,000 

22,000, 


10. The Profit and Loss Account for i9.50 of a firm consisting of 
three partners A, B, and C (with shares 4, 3, and l), showed a net 
loss of Rs. 16,000, after charging the following items: 

Interest on Capital—A Rs. 3,000 
do B Rs. 2,000 

Salary to C 3,000 
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A*s taxable income from other sources is Rs. 5*000, while B 
and C have no other income. Explain how assessment will be 
made:— 

(a) when the firm is registered, and 

(b) when it is unregistered. 

Solution: Rs. 

Loss as per Profit and Loss Account 16,000 

Interest on capital Rs. 5,000 and salary Rs. 3,000 
are not permissible expenses in the com¬ 
putation of taxable income of the firm. 

So if these itemB are not charged to P and 
L Account, the amount of Iosb of the 
firm will be reduced to Rs. 8,000 

This amount of Rs. 8,000 loss will be distribu ted among the 
partners as follows:— 



A 

B 

C 


Rs. 

Rs. 

Rs. 

Interest on capital 

+3,000 

+2,000 

— 

Salary to partners 

— 

— 

+3,00(J 

Loss of business 

-8,000 

-6,000 

-2,00(i 

Net result: 

—5,000 

-4000 

+ 1,000 


(loss) 

(loss) 

(income) 


Assessment when the firm is registered— 

Profits of a registered firm Eire not taxed in its hands but 
are divided between its Partners and included in their individual 
income and taxed along with it. 

As such A’s share of firm’s lo3s of Rs 5,000 will be set off 
against his income of Rs. 5,000 from other sources. B has no 
other income and therefore he can carry forward his share of firm’s 
loss of Rs.4,000 to be set off against his income from the same 
business in future, according to the Provisions of Section 24 (2). 
C’s share from the firm is a profit of Rs. 1,000, hut he has no other 
income. His total income for the year, therefore, is below the i 
taxable 1 mit and as such not taxable. 
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Assessment when the firm is unregistered. 

An unregistered firm is assessed Jike an individual according 

to the amount of its total income, if the total income of the 

§ 

firm is below the taxable limit no income-tax is payable by it, but 
in such a case sbaie of profit of each partner will be included in 
his total income and taxed in his hands. Shaies of profit of a firm 
which has been taxed aienot taxed again in the hands of the 
puitneis but they are included in their total income for the purpose 
ol rate. 

When theie is a loss m a firm the amount of loss can be 
carried forward to be set ofl against the profits of the firm in future 
years. Partners cannot set off their shares of loss ugainst their 
individual income. 

In this case the fiim can carry forward its net loss of Rs.8,000, 
to be set off agamBt its profits m future years. A, whose income 
lrom other heads is Rs.5,000, will be iequired to pay tax on that 
amount because it is moie than tne exempted 'limit, irrespective 
of the fact that he has shaied a loss of Rs.5,000, from unregistered 
film. 


16. A fcitign associaticn of France, carrying on business in the 
Taxable territories of India has been declared a company for the 
purposes of the Indian Income Tax Act, During the year ended 
31st March, 1-951, this association had the following income ;—- 
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1. Banking Profit at Calcutta „ 25,570 

Dividend income ( gross ) from a rupee 
Company in Bombay 2,250 

3. Agricultural income in U.P. 2,000 

4. Banking Profit in France retained in France. 25,000 

5. Income from landed Property in South Afiica 

not brought into taxable territories 4,000 


Prepare the Company’s assessment for 1951-52, and determine 
the tax payable. 

Solution : 


Company’s Assessment for 1951-52: 


A. Income in the taxable territories : 

1. Banking Profits at Calcutta 

2. Dividends—gross 


Rs. 

23,750 

2,250 



28,000 

B. Foreign Income : 

1. Banking Profits in France 

2. Property income in South Africa 


25,000 

4,000 



29,000 

C. Total income of the Company : 

1. Income in Taxable territories 

2. Foreign income 

Less statutory allowance 

21),000 
4,500 

28,000 

24,500 

Total Income 


52,50(1 


Income-tax on Rs.52,500 at 4 annas per rupee 13,125—0 
Super-tax on RS.52,500 at 4 annas 9 pies 13,371-15 

26,496-15 

Less rebate of one anna per rupee Rs 835-12 

Less tax deducted at Bource 562- 8 1,398-4 

Rs. 25,098-11 


Tax Payable 
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Solved Questions 


1 . .Fur determining the residence pf the company its total 
income in the taxable territories ( including the agricultural income 
m U. P. ) ib Ra 30,000, while the foreign income of the company 
m only 29,000. Therefore, the company is assessed as resident and 
oruuiarily resident. 

2. Agricultural income in U. P. will neither be included in 
total income nor it will be taxed, 
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